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CALCULATION OF REGISTRATION FEE  

Title of
Securities to be Registered  

Amount to be
Registered (1)   

Proposed
Maximum

Offering Price
Per Share   

Proposed
Maximum
Aggregate

Offering Price (3)   
Amount of

Registration Fee  
Common Stock, par value $0.001 per share  6,843,909(2) $ 11.405(3) $ 78,054,782.15(3) $ 10,053.46 
  
(1) Pursuant to Rule 416(a) under the Securities Act of 1933, as amended (the “Securities Act”), this Registration Statement also covers any additional shares of the

Common Stock (the “Common Stock”) of Capricor Therapeutics, Inc. (the “Registrant”) that may be offered or issued under the plans to prevent dilution resulting from
stock splits, stock dividends or similar transactions.

  
(2) Represents (i) 737,607 shares of Common Stock reserved for issuance upon the exercise of awards granted under the Capricor, Inc. 2006 Stock Option Plan, as amended

(the “2006 Plan”); (ii) 3,408,991 shares of Common Stock reserved for issuance upon the exercise of awards granted under the Capricor, Inc. 2012 Restated Equity
Incentive Plan, as amended (the “2012 Plan”); and (ii) 2,697,311 shares of Common Stock reserved for issuance upon the exercise of awards granted under the 2012
Non-Employee Director Stock Option Plan, as amended (the “Director Plan” and, together with the 2006 Plan and the 2012 Plan, the “Plans”).  Of the total 6,843,909
shares of Common Stock reserved for issuance under the Plans, 4,686,967 shares are currently subject to outstanding awards.  

  
(3) Estimated solely for the purpose of calculating the amount of the registration fee pursuant to Rule 457(c) and Rule 457(h) of the Securities Act and based upon a $11.405

per share average of the high and low sales prices of the Registrant’s Common Stock, as reported on the OTCQB Marketplace on February 28, 2014, a date within five
business days prior to the filing of this Registration Statement.

 

 



 

 
EXPLANATORY NOTE

 
The Registrant has prepared this registration statement (this “Registration Statement”) in accordance with the requirements of Form S-8 under the Securities Act, to register
6,843,909 shares of Common Stock issuable pursuant to: (i) the 2006 Plan, (ii) the 2012 Plan, and (iii) the Director Plan. Each of the 2006 Plan and the 2012 Plan has been
previously approved by the Registrant’s stockholders.
 

 



 

  
PART I

 
INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS

 
The information called for in Part I of Form S-8 is not being filed with or included in this Form S-8 (by incorporation by reference or otherwise) in accordance with the

rules and regulations of the Securities and Exchange Commission (the “Commission”).
 

 



 

 
PART II

 
INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

 
Item 3. Incorporation of Documents by Reference

 
The following documents, which were filed with the Commission, are incorporated herein by reference:

 

 (a)(1) The Registrant’s Annual Report on Form 10-K for the fiscal year ended December 31, 2012, filed with the Commission on June 21, 2013, including all material
incorporated by reference therein;

   

 (b)(1) The Registrant’s Quarterly Report on Form 10-Q for the fiscal quarter ended September 30, 2012, filed with the Commission on June 21, 2013, including all
material incorporated by reference therein;

   

 (b)(2) The Registrant’s Quarterly Report on Form 10-Q for the fiscal quarter ended March 31, 2013, filed with the Commission on June 21, 2013, including all
material incorporated by reference therein;

   

 (b)(3) The Registrant’s Quarterly Report on Form 10-Q for the fiscal quarter ended June 30, 2013, filed with the Commission on August 14, 2013, including all
material incorporated by reference therein;

   

 (b)(4) The Registrant’s Quarterly Report on Form 10-Q for the fiscal quarter ended September 30, 2013, filed with the Commission on November 14, 2013, including
all material incorporated by reference therein;

   
 (b)(5) The Registrant’s Current Report on Form 8-K, filed with the Commission on March 22, 2013, including all material incorporated by reference therein;
   
 (b)(6) The Registrant’s Current Report on Form 8-K, filed with the Commission on July 9, 2013, including all material incorporated by reference therein;
   
 (b)(7) The Registrant’s Current Report on Form 8-K, filed with the Commission on October 3, 2013, including all material incorporated by reference therein;
   
 (b)(8) The Registrant’s Current Report on Form 8-K, filed with the Commission on October 25, 2013, including all material incorporated by reference therein;
   
 (b)(9) The Registrant’s Current Report on Form 8-K, filed with the Commission on November 20, 2013, including all material incorporated by reference therein;
   
 (b)(10) The Registrant’s Current Report on Form 8-K, filed with the Commission on November 26, 2013, including all material incorporated by reference therein;
   
 (b)(11) The Registrant’s Current Report on Form 8-K, filed with the Commission on December 4, 2013, including all material incorporated by reference therein;
   

(b)(12) The Registrant’s Current Report on Form 8-K, filed with the Commission on January 3, 2014, including all material incorporated by reference therein;
   
 (b)(13) The Registrant’s Current Report on Form 8-K, filed with the Commission on January 13, 2014, including all material incorporated by reference therein;
   
 (b)(14) The Registrant’s Current Report on Form 8-K/A, filed with the Commission on January 24, 2014, including all material incorporated by reference therein; and
   

 (c)(1) The description of the Registrant’s Common Stock contained in the Registration Statement on Form 8-A filed with the Commission on May 9, 2008, including
any subsequently filed amendments and reports updating that description.

 

 



 

 
All other reports and documents subsequently filed by the Registrant pursuant to Sections 13(a), 13(c), 14 or 15(d) of the Securities Exchange Act of 1934, as amended, after the
date of this Registration Statement and prior to the filing of a post-effective amendment which indicates that all securities offered hereby have been sold or which deregisters all
securities then remaining unsold, shall be deemed to be incorporated by reference into this Registration Statement and to be a part of this Registration Statement from the date
of the filing of such reports and documents, except as to any portion of any future annual or quarterly report to stockholders or document or current report furnished under
current Items 2.02 or 7.01 of Form 8-K that is not deemed filed under such provisions.
 
Any statement contained in a document incorporated or deemed to be incorporated by reference herein shall be deemed to be modified or superseded for purposes of this
Registration Statement to the extent that a statement contained in this Registration Statement, or in any other subsequently filed document which also is or is deemed to be
incorporated by reference in this Registration Statement, modifies or supersedes such statement. Any such statement so modified or superseded shall not be deemed, except as
so modified or superseded, to constitute a part of this Registration Statement.
 
You should rely only on the information provided or incorporated by reference in this Registration Statement or any related prospectus. The Registrant has not authorized
anyone to provide you with different information. You should not assume that the information in this Registration Statement or any related prospectus is accurate as of any date
other than the date on the front of the document.

 

 



 

 
Item 4. Description of Securities

 
Not applicable.

 
Item 5. Interests of Named Experts and Counsel

 
Not applicable.

 
Item 6. Indemnification of Directors and Officers
 
Under Section 145 of the General Corporation Law of the State of Delaware (the “DGCL”), the Registrant has broad powers to indemnify its directors and officers against
liabilities they may incur in such capacities, including liabilities under the Securities Act.
 
The Registrant’s Certificate of Incorporation, as amended, requires the Registrant to indemnify its directors and officers to the fullest extent permitted by the DGCL as it
presently exists or as may hereafter be amended.
 
The Registrant’s Bylaws require the Registrant to indemnify and hold harmless, to the fullest extent permitted by applicable law as it presently exists or as may hereafter be
amended, any person who was or is made or is threatened to be made a party or is otherwise involved in any action, suit or proceeding, whether civil, criminal, administrative or
investigative, by reason of the fact that he or she, or a person for whom he or she is the legal representative, is or was a director or officer of the Registrant or, while a director
or officer of the Registrant, is or was serving at the request of the Registrant as a director, officer, employee or agent of another corporation or of a partnership, joint venture,
trust, enterprise or nonprofit entity, including service with respect to employee benefit plans, against all liability and loss suffered and expenses (including attorneys’ fees)
reasonably incurred by such person. Notwithstanding the preceding sentence, the Registrant shall be required to indemnify such a person in connection with a proceeding (or
part thereof) commenced by such person only if the commencement of such proceeding (or part thereof) by the person was authorized in the specific case by the Board of
Directors.
 
The Registrant currently carries directors’ and officers’ liability insurance, which may insure against director or officer liability arising under the Securities Act. In addition, the
Registrant has entered into various agreements whereby it has agreed to indemnify its directors and officers for specific liabilities that they may incur while serving in such
capacities. These indemnification agreements provide for the maximum indemnity allowed to directors and officers by applicable law.

 
Item 7. Exemption from Registration Claimed

 
Not Applicable.

 
Item 8. Exhibits

 
See the Exhibit Index.

 
Item 9. Undertakings
 
(a) The undersigned Registrant hereby undertakes:

 
(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this Registration Statement:

 
(i) To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933;
 
(ii) To reflect in the prospectus any facts or events arising after the effective date of this Registration Statement (or the most recent post-effective amendment thereof)

which, individually or in the aggregate, represent a fundamental change in the information set forth in the Registration Statement. Notwithstanding the foregoing, any
increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which was registered) and any deviation from the
low or high end of the estimated maximum offering range may be reflected in the form of prospectus filed with the Commission pursuant to Rule 424(b) if, in the aggregate,
the changes in volume and price represent no more than 20 percent change in the maximum aggregate offering price set forth in the “Calculation of Registration Fee” table
in the effective Registration Statement; and

 

 



 

 
(iii) To include any material information with respect to the plan of distribution not previously disclosed in the Registration Statement or any material change to such

information in the Registration Statement;
 
provided, however, that paragraphs (a)(1)(i) and (a)(1)(ii) of this section do not apply if the Registration Statement is on Form S-8, and the information required to be

included in a post-effective amendment by those paragraphs is contained in reports filed with or furnished to the Commission by the Registrant pursuant to Section 13 or 15(d)
of the Securities Exchange Act of 1934 that are incorporated by reference in the Registration Statement.

 
(2) That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be deemed to be a new registration

statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 

(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination of the offering.
 
(b) The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each filing of the Registrant’s annual report
pursuant to Section 13(a) or 15(d) of the Securities Exchange Act of 1934 (and, where applicable, each filing of an employee benefit plan’s annual report pursuant to
Section 15(d) of the Securities Exchange Act of 1934) that is incorporated by reference in the Registration Statement shall be deemed to be a new registration statement relating
to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 
(h) Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling persons of the Registrant pursuant to
the foregoing provisions, or otherwise, the Registrant has been advised that in the opinion of the Securities and Exchange Commission such indemnification is against public
policy as expressed in the Act and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other than the payment by the Registrant of
expenses incurred or paid by a director, officer or controlling person of the Registrant in the successful defense of any action, suit or proceeding) is asserted by such director,
officer or controlling person in connection with the securities being registered, the Registrant will, unless in the opinion of its counsel the matter has been settled by controlling
precedent, submit to a court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Act and will be governed by
the final adjudication of such issue.

 
Item 8. Exhibits.
 

Exhibit  Description
4.1  Certificate of Incorporation of the Registrant (1)
4.2  Certificate of Amendment of Certificate of Incorporation of the Registrant (2) 
4.3  Bylaws of the Registrant (3)
4.4  Capricor, Inc. 2006 Stock Option Plan *
4.5  Capricor, Inc. 2012 Restated Equity Incentive Plan *
4.6  Capricor, Inc. 2012 Non-Employee Director Stock Option Plan *
4.7  Form of Incentive Stock Option Agreement for the 2006 Stock Option Plan *
4.8  Form of Non-Qualified Stock Option Agreement for the 2006 Stock Option Plan *
4.9  Form of Stock Option Agreement for the 2012 Restated Equity Incentive Plan *

4.10  Form of Stock Option Agreement for the 2012 Non-Employee Director Stock Option Plan *
4.11  First Amendment to Capricor, Inc. 2006 Stock Option Plan *
4.12  First Amendment to Capricor, Inc. 2012 Restated Equity Incentive Plan *
4.13  First Amendment to Capricor, Inc. 2012 Non-Employee Director Stock Option Plan *
 5.1  Opinion of Paul Hastings LLP *
23.1  Consent of Rose, Snyder & Jacobs LLP *
23.2  Consent of Crowe Horwath LLP *
23.3  Consent of Paul Hastings LLP (included in Exhibit 5.1) *
24.1  Power of Attorney (included on signature page hereof)

 
(1) Incorporated by reference to Exhibit 3.1 to the Registrant’s Current Report on Form 8-K filed with the Commission on February 9, 2007.
(2) Incorporated by reference to Exhibit 3.1 to the Registrant’s Current Report on Form 8-K filed with the Commission on November 26, 2013.
(3) Incorporated by reference to Exhibit 3.2 to the Registrant’s Current Report on Form 8-K filed with the Commission on February 9, 2007.
* Filed Herewith.
 

 



 

 
SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, as amended, the Registrant certifies that it has reasonable grounds to believe that it meets all of the

requirements for filing on Form S-8 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of
Beverly Hills, State of California, on March 4, 2014.
 
 CAPRICOR THERAPEUTICS, INC.  
    
 By:  /s/ Linda Marbán, Ph.D.  
  Linda Marbán, Ph.D.  
  Chief Executive Officer  
  

POWER OF ATTORNEY
 

Each person whose signature to this Registration Statement appears below hereby constitutes and appoints Linda Marbán and Karen Krasney, and each of them singly, as his
true and lawful attorney-in-fact and agent, with full power of substitution, to sign on his behalf individually and in the capacity stated below and to perform any acts necessary to
be done in order to file all amendments to this Registration Statement and any and all instruments or documents filed as part of or in connection with this Registration Statement
or the amendments thereto and each of the undersigned does hereby ratify and confirm all that said attorneys-in-fact and agents, or their substitutes, shall do or cause to be done
by virtue hereof.  The undersigned also grants to said attorneys-in-fact, full power and authority to do and perform any and all acts necessary or incidental to the performance
and execution of the powers herein expressly granted. This Power of Attorney shall remain in effect until revoked in writing by the undersigned.

 
Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed by the following persons in the capacities and on the dates

indicated:
 

Signature  Title  Date
     

/s/ Linda Marbán, Ph.D.  Chief Executive Officer and Director  March 4, 2014
Linda Marbán, Ph.D.  (Principal Executive Officer)   

     
/s/ Anthony Bergmann  Vice President of Finance  March 4, 2014

Anthony Bergmann  (Principal Financial and Accounting Officer)   
     

/s/ Frank Litvack, M.D.  Chairman of the Board  March 4, 2014
Frank Litvack, M.D.     

     
/s/ Joshua A. Kazam  Director  March 4, 2014

Joshua A. Kazam     
     

/s/ Earl M. Collier  Director  March 4, 2014
Earl M. Collier     

     
/s/ Louis V. Manzo  Director  March 4, 2014

Louis V. Manzo     
     

/s/ Louis J. Grasmick  Director  March 4, 2014
Louis J. Grasmick     

     
/s/ George W. Dunbar  Director  March 4, 2014

George W. Dunbar     
     

/s/ Gregory W. Schafer  Director  March 4, 2014
Gregory W. Schafer     

 
/s/ David B. Musket  Director  March 4, 2014

David B. Musket     
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(2) Incorporated by reference to Exhibit 3.1 to the Registrant’s Current Report on Form 8-K filed with the Commission on November 26, 2013.
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* Filed Herewith.
 

 



 
CAPRICOR, INC.

 
2006 STOCK OPTION PLAN

  
Capricor, Inc., a Delaware corporation (the "Company"), sets forth herein the terms of its 2006 Stock Option Plan (the "Plan"), as follows:

 
1. PURPOSE
 

The purpose of the Plan is to advance the interests of the Company by encouraging and enabling selected officers, directors, employees, and consultants of the
Company, upon whose judgment, initiative and effort the Company is largely dependent for the successful conduct of its business, by giving them an inducement to acquire a
proprietary interest in the Company. Except where the context otherwise requires, the term "Company" shall include the parent and all present and future subsidiaries of the
Company as defined in Sections 424(e) and 424(f) of the Internal Revenue Code, as amended or replaced from time to time (the "Code"). Stock options granted under the Plan
may be non-qualified stock options or incentive stock options, as provided herein. Those provisions of this Plan which make express reference to Section 422 of the Code shall
apply only to Incentive Stock Options (as that term is defined in this Plan).
 
2. DEFINITIONS
 

For purposes of interpreting the Plan and related documents (including Option Agreements), the following definitions shall apply:
 

2.1 "Affiliate" means, with respect to the Company, any company or other trade or business that controls, is controlled by or is under common control with the
Company within the meaning of Rule 405 of Regulation C under the Securities Act, including, without limitation, any Subsidiary.
 

2.2 "Benefit Arrangement" shall have the meaning set forth in Section 11 hereof.
 

2.3 "Board" means the Board of Directors of the Company.
  

2.4 "Cause" means, as determined by the Board and unless otherwise provided in an applicable agreement with the Company or an Affiliate, (i) gross negligence or
willful misconduct in connection with the performance of duties; (ii) conviction of a criminal offense (other than minor traffic offenses); or (iii) material breach of any term of
any employment, consulting or other services, confidentiality, intellectual property or non-competition agreements, if any, between the Service Provider and the Company or an
Affiliate.
 

2.5 "Code" means the Internal Revenue Code of 1986, as now in effect or as hereafter amended.
 

 



 

 
2.6 "Committee" means the committee selected by the Board.

 
2.7 "Company" means Capricor, Inc., a Delaware corporation.

 
2.8 "Corporate Transaction" means (i) the dissolution or liquidation of the Company or a merger, consolidation, or reorganization of the Company with one or more

other entities in which the Company is not the surviving entity, (ii) a sale of substantially all of the assets of the Company to another person or entity, or (iii) any transaction
(including without limitation a merger or reorganization in which the Company is the surviving entity) which results in any person or entity (other than persons who are
shareholders or Affiliates immediately prior to the transaction) owning 50% or more of the combined voting power of all classes of stock of the Company.
 

2.9 "Disability" means the Grantee is unable to perform each of the essential duties of such Grantee's position by reason of a medically determinable physical or mental
impairment which is potentially permanent in character or which can be expected to last for a continuous period of not less than twelve (12) months; provided, however, that,
with respect to rules regarding expiration of an Incentive Stock Option following termination of the Grantee's Service, Disability shall mean the Grantee is unable to engage in
any substantial gainful activity by reason of a medically determinable physical or mental impairment which can be expected to result in death or which has lasted or can be
expected to last for a continuous period of not less than twelve (12) months.
 

2.10 "Effective Date" means June 28, 2006.
  

2.11 "Exchange Act" means the Securities Exchange Act of 1934, as now in effect or as hereafter amended.
 

2.12 "Fair Market Value" means the value of a share of Stock, determined as follows: if on the Grant Date or other determination date the Stock is listed on an
established national or regional stock exchange, is admitted to quotation on The Nasdaq Stock Market, Inc. or is publicly traded on an established securities market, the Fair
Market Value of a share of Stock shall be the closing price of the Stock on such exchange or in such market (if there is more than one such exchange or market the Board shall
determine the appropriate exchange or market) on the Grant Date or such other determination date (or if there is no such reported closing price, the Fair Market Value shall be
the mean between the highest bid and lowest asked prices or between the high and low sale prices on such trading day) or, if no sale of Stock is reported for such trading day, on
the next preceding day on which any sale shall have been reported. If the Stock is not listed on such an exchange, quoted on such system or traded on such a market, Fair
Market Value shall be the value of the Stock as determined by the Board in good faith.
 

2.13 "Family Member" means a person who is a spouse, former spouse, child, stepchild, grandchild, parent, stepparent, grandparent, niece, nephew, mother-in-law,
father-in-law, son-in-law, daughter-in-law, brother, sister, brother-in-law, or sister-in-law, including adoptive relationships, of the Grantee, any person sharing the Grantee's
household (other than a tenant or employee), a trust in which anyone or more of these persons have more than fifty percent of the beneficial interest, a foundation in which
anyone or more of these persons (or the Grantee) control the management of assets, and any other entity in which one or more of these persons (or the Grantee) own more than
fifty percent of the voting interests.
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2.14 "Grant Date" means, as determined by the Board or the Committee, the latest to occur of (i) the date as of which the Board or such Committee approves an

Option, (ii) the date on which the recipient of an Option first becomes eligible to receive an Option under Section 6 hereof, or (iii) such other date as may be specified by the
Board or such Committee.
 

2.15 "Grantee" means a person who receives or holds an Option under the Plan.
  

2.16 "Incentive Stock Option" means an "incentive stock option" within the meaning of Section 422 of the Code, or the corresponding provision of any subsequently
enacted tax statute, as amended from time to time.
  

2.17 "Non-qualified Stock Option" means an Option that is not an Incentive Stock Option.
  

2.18 "Option" means an option to purchase one or more shares of Stock pursuant to the Plan.
 

2.19 "Option Agreement" means the written agreement between the Company and a Grantee that evidences and sets out the terms and conditions of an Option Grant.
  

2.20 "Option Grant" means a grant of an Option under the Plan.
 

2.21 "Option Price" means the purchase price for each share of Stock subject to an Option.
 
 

2.22 "Other Agreement" shall have the meaning set forth in Section 11 hereof.
  

2.23 "Outside Director"means a member of the Board who is not an officer or employee of the Company.
 

2.24 "Plan" means this Capricor, Inc. 2006 Stock Option Plan.
  

2.25 "Reporting Person" means a person who is required to file reports under Section 16(a) of the Exchange Act.
 

2.26 "Securities Act" means the Securities Act of 1933, as now in effect or as hereafter amended.
 

2.27 "Service" means service as an employee, officer, Outside Director or other Service Provider of the Company or an Affiliate. Unless otherwise stated in the
applicable Option Agreement, a Grantee's change in position or duties shall not result in interrupted or terminated Service, so long as such Grantee continues to be an employee,
officer, Outside Director or other Service Provider of the Company or an Affiliate. Subject to the preceding sentence, whether a termination of Service shall have occurred for
purposes of the Plan shall be determined by the Board, which determination shall be final, binding and conclusive.
 

Page 3



 

 
2.28 "Service Provider” means an employee, officer or Outside Director of the Company or an Affiliate, or a consultant or adviser currently providing services to the

Company or an Affiliate.
 

2.29 "Stock" means the common stock of the Company.
 

2.30 "Subsidiary" means any "subsidiary corporation” of the Company within the meaning of Section 424(f) of the Code.
 

2.31 "Termination Date" means the date upon which an Option shall terminate or expire, as set forth in Section 8.3 hereof.
 

2.32 "Ten Percent Stockholder" means an employee who owns more than ten percent (10%) of the total combined voting power of all classes of outstanding stock of
the Company, its parent or any of its Subsidiaries. In determining stock ownership, the attribution rules of Section 424(d) of the Code shall be applied.
  
3. ADMINISTRATION OF THE PLAN
 

3.1. Board
 

The Board shall have such powers and authorities related to the administration of the Plan as are consistent with the Company’s certificate of incorporation and by-
laws and applicable law. The Board shall have full power and authority to take all actions and to make all determinations required or provided for under the Plan, any Option or
any Option Agreement, and shall have full power and authority to take all such other actions and make all such other determinations not inconsistent with the specific terms and
provisions of the Plan that the Board deems to be necessary or appropriate to the administration of the Plan, any Option or any Option Agreement. All such actions and
determinations shall be by the affirmative vote of a majority of the members of the Board present at a meeting or by unanimous consent of the Board executed in writing in
accordance with the Company’s certificate of incorporation and by-laws and applicable law. The interpretation and construction by the Board of any provision of the Plan, any
Option or any Option Agreement shall be final, binding and conclusive.
 

3.2. Committee.
 

The Board from time to time may delegate to the Committee such powers and authorities related to the administration and implementation of the Plan, as set forth in
Section 3.1 above and other applicable provisions, as the Board shall determine, consistent with the certificate of incorporation and by-laws of the Company and applicable law.
The Board may also appoint one or more separate committees of the Board, each composed of one or more directors of the Company who need not be Outside Directors, who
may administer the Plan with respect to employees or other Service Providers who are not officers or directors of the Company, may grant Options under the Plan to such
employees or other Service Providers, and may determine all terms of such Options. In the event that the Plan, any Option or any Option Agreement entered into hereunder
provides for any action to be taken by or determination to be made by the Board, such action may be taken or such determination may be made by the Committee if the power
and authority to do so has been delegated to the Committee by the Board as provided for in this Section. Unless otherwise expressly determined by the Board, any such action or
determination by the Committee shall be final, binding and conclusive. To the extent permitted by law, the Committee may delegate its authority under the Plan to a member of
the Board.
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3.3. Terms of Options.

 
Subject to the other terms and conditions of the Plan, the Board shall have full and final authority to:

 
(i) designate Grantees,

 
(ii) determine the type or types of Options to be made to a Grantee,

 
(iii) determine the number of shares of Stock to be subject to an Option,

 
(iv) establish the terms and conditions of each Option (including, but not limited to, the exercise price of any Option, the nature and duration of any restriction or

condition (or provision for lapse thereof) relating to the vesting, exercise, transfer, or forfeiture of an Option or the shares of Stock subject thereto, and any terms or conditions
that may be necessary to qualify Options as Incentive Stock Options),
 

(v) prescribe the form of each Option Agreement evidencing an Option, and
 

(vi) amend, modify, or supplement the terms of any outstanding Option, subject to Section 8.9. Such authority specifically includes the authority, in order to effectuate
the purposes of the Plan but without amending the Plan, to modify Options to eligible individuals who are foreign nationals or are individuals who are employed outside the
United States to recognize differences in local law, tax policy, or custom.
 

The Board shall have the right, in its discretion, to grant Options in substitution or exchange for any other award under another plan of the Company, any Affiliate, or
any business entity to be acquired by the Company or an Affiliate. Shares issued pursuant to Options granted in substitution for awards held by employees of a business entity
acquired by the Company or an Affiliate shall not count against the shares available for issuance under the Plan. The Company may retain the right in an Option Agreement to
cause a forfeiture of the gain realized by a Grantee on account of actions taken by the Grantee in violation or breach of or in conflict with any non-competition agreement, any
agreement prohibiting solicitation of employees or clients of the Company or any Affiliate thereof or any confidentiality obligation with respect to the Company or any Affiliate
thereof or otherwise in competition with the Company or any Affiliate thereof, to the extent specified in such Option Agreement applicable to the Grantee. Furthermore, the
Company may annul an Option if the Grantee is an employee of the Company or an Affiliate thereof and is terminated for Cause as defined in the applicable Option Agreement
or the Plan, as applicable. The grant of any Option shall be contingent upon the Grantee executing the appropriate Option Agreement.
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3.4. Deferral Arrangement.

 
The Board may permit or require the deferral of any award payment into a deferred compensation arrangement, subject to such rules and procedures as it may

establish, which may include provisions for the payment or crediting of interest or dividend equivalents, including converting such credits into deferred Stock equivalents and
restricting deferrals to comply with hardship distribution rules affecting 401(k) plans.
  

3.5. No Liability.
 

No member of the Board or of the Committee shall be liable for any action or determination made in good faith with respect to the Plan or any Option or Option
Agreement.
 
4. STOCK SUBJECT TO THE

PLAN
 

Subject to adjustment as provided in Section 13 hereof, the number of shares of Stock available for issuance under the Plan shall be one million (1,000,000) shares.
Stock issued or to be issued under the Plan shall be authorized but unissued shares. If any shares covered by an Option are not purchased or are forfeited, if an Option is settled
in cash or if an Option otherwise terminates without delivery of any Stock subject thereto, then the number of shares of Stock counted against the aggregate number of shares
available under the Plan with respect to such Option shall, to the extent of any such forfeiture, cash payment or termination, again be available for granting options under the
Plan. If the Option Price of any Option granted under the Plan, the withholding obligation of any Grantee with respect to an Option pursuant to Section 14.3 or any other
payment under the Plan is satisfied by tendering shares of Stock to the Company (by either actual delivery or by attestation) or by withholding shares of Stock, the total number
of shares of Stock issued shall be deemed delivered for purposes of determining the maximum number of shares of Stock available for delivery under the Plan.
 
5. EFFECTIVE DATE, DURATION AND AMENDMENTS
 

5.1. Effective Date.
 

The Plan shall be effective as of the Effective Date, subject to approval of the Plan by the Company’s stockholders within one year of the Effective Date. Upon
approval of the Plan by the stockholders of the Company as set forth above, all Options granted under the Plan on or after the Effective Date shall be fully effective as if the
stockholders of the Company had approved the Plan on the Effective Date. If the stockholders fail to approve the Plan within one year after the Effective Date, any Options
granted hereunder shall be null and void and of no effect.
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5.2. Term.

 
The Plan shall terminate automatically ten (10) years after the Effective Date and may be terminated on any earlier date as provided in Section 5.3.

 
5.3. Amendment and Termination of the Plan

 
The Board may, at any time and from time to time, amend, suspend, or terminate the Plan as to any shares of Stock as to which Options have not been granted. An

amendment shall be contingent on approval of the Company’s stockholders to the extent stated by the Board or required by applicable law. In addition, an amendment will be
contingent on approval of the Company's stockholders if the amendment would (i) materially increase the benefits accruing to participants under the Plan, (ii) materially
increase the aggregate number of shares of Stock that may be issued under the Plan, or (iii) materially modify the requirements as to eligibility for participation in the Plan. No
Options shall be granted after termination of the Plan. No amendment, suspension, or termination of the Plan shall, without the consent of the Grantee, impair rights or
obligations under any Option theretofore granted under the Plan.
  
6. OPTION ELIGIBILITY AND LIMITATIONS
 
 

6.1. Service Providers; Outside Directors; and Other Persons
 

Subject to this Section 6, Options may be granted under the Plan to: (i) any Service Provider to the Company or of any Affiliate, including any such Service Provider
who is an officer or director of the Company, or of any Affiliate, as the Board shall determine and designate from time to time, (ii) any Outside Director, or (iii) any other
individual whose participation in the Plan is determined to be in the best interests of the Company by the Board.
 

6.2. Successive Grants.
 

An eligible person may receive more than one Option, subject to such restrictions as are provided herein.
 

6.3. Limitations on Incentive Stock Options.
 

An Option shall constitute an Incentive Stock Option only (i) if the Grantee of such Option is an employee of the Company or any Subsidiary of the Company; (ii) to
the extent specifically provided in the related Option Agreement; and (iii) to the extent that the aggregate Fair Market Value (determined at the time the Option is granted) of the
shares of Stock with respect to which all Incentive Stock Options held by such Grantee become exercisable for the first time during any calendar year (under the Plan and all
other plans of the Grantee's employer and its Affiliates) does not exceed $100,000. This limitation shall be applied by taking Options into account in the order in which they
were granted.
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6.4. Stand-Alone, Additional, Tandem, and Substitute Options.

 
Options granted under the Plan may, in the discretion of the Board, be granted either alone or in addition to, in tandem with, or in substitution or exchange for, any

other Option granted under another plan of the Company, any Affiliate, or any business entity to be acquired by the Company or an Affiliate, or any oilier right of a Grantee to
receive payment from the Company or any Affiliate. Such additional, tandem, and substitute or exchange Options may be granted at any time. If an Option is granted in
substitution or exchange for another Option, the Board shall require the surrender of such other Option in consideration for the grant of the new Option. In addition, Options
may be granted in lieu of cash compensation, including in lieu of cash amounts payable under other plans of the Company or any Affiliate.
  
7. OPTION AGREEMENT
 

Each Option granted pursuant to the Plan shall be evidenced by an Option Agreement, in such form or forms as the Board shall from time to time determine. Option
Agreements granted from time to time or at the same time need not contain similar provisions but shall be consistent with the terms of the Plan. Each Option Agreement shall
specify whether such Options are intended to be Non-qualified Stock Options or Incentive Stock Options, and in the absence of such specification such options shall be deemed
Non-qualified Stock Options.
 
8. TERMS AND CONDITIONS OF OPTIONS
 

8.1. Option Price
 

The Option Price of each Option shall be fixed by the Board and stated in the Option Agreement evidencing such Option. The Option Price of each Option shall be at
least the Fair Market Value on the Grant Date of a share of Stock; provided, however, that in the event that a Grantee is a Ten Percent Stockholder, the Option Price of an
Option granted to such Grantee that is intended to be an Incentive Stock Option shall be not less than 110 percent of the Fair Market Value of a share of Stock on the Grant
Date. In no case shall the Option Price of any Option be less than the par value of a share of Stock.
 

8.2. Vesting.
 

Subject to Sections 8.3 and 13 hereof, each Option granted under the Plan shall become exercisable at such times and under such conditions as shall be determined by
the Board and stated in the Option Agreement. For purposes of this Section 8.2, fractional numbers of shares of Stock subject to an Option shall be rounded down to the next
nearest whole number.
  

8.3. Term.
 

Each Option granted under the Plan shall terminate, and all rights to purchase shares of Stock thereunder shall cease, upon the expiration often (10) years from the date
such Option is granted, or under such circumstances and on such date prior thereto as is set forth in the Plan or as may be fixed by the Board and stated in the Option Agreement
relating to such Option (the "Termination Date"); provided, however, that in the event that the Grantee is a Ten Percent Stockholder, an Option granted to such Grantee that is
intended to be an Incentive Stock Option shall not be exercisable after the expiration of five years from its Grant Date.
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8.4. Termination of Service.

 
Each Option Agreement shall set forth the extent to which the Grantee shall have the right to exercise the Option following termination of the Grantee's Service. Such

provisions shall be determined in the sole discretion of the Board, need not be uniform among all Options issued pursuant to the Plan, and may reflect distinctions based on the
reasons for termination of Service. An Option that is intended to be an Incentive Stock Option shall no longer exercisable as an Incentive Stock Option ninety (90) days after the
termination of the Grantee's Service.
  

8.5. Limitations on Exercise of Option.
 

Notwithstanding any other provision of the Plan, in no event may any Option be exercised, in whole or in part, prior to the date the Plan is approved by the
stockholders of the Company as provided herein, or after ten (10) years following the Grant Date, or after the occurrence of an event referred to in Section 13 hereof which
results in termination of the Option.
 

8.6. Method of Exercise.
 

An Option that is exercisable may be exercised by the Grantee’s delivery to the Company of written notice of exercise on any business day, at the Company’s principal
office, on the form specified by the Company. Such notice shall specify the number of shares of Stock with respect to which the Option is being exercised and shall be
accompanied by payment in full of the Option Price of the shares for which the Option is being exercised.
 

8.7. Rights of Holders of Options
 

Unless otherwise stated in the applicable Option Agreement, an individual holding or exercising an Option shall have none of the rights of a stockholder (for example,
the right to receive cash or dividend payments or distributions attributable to the subject shares of Stock or to direct the voting of the subject shares of Stock) until the shares of
Stock covered thereby are fully paid and issued to him. Except as provided in Section 13 hereof, no adjustment shall be made for dividends, distributions or other rights for
which the record date is prior to the date of such issuance.
 

8.8. Delivery of Stock Certificates or Book Entry.
 

Promptly after the exercise of an Option by a Grantee and the payment in full of the Option Price, such Grantee shall be entitled to the issuance of a stock certificate or
certificates evidencing his or her ownership of the shares of Stock subject to the Option. Notwithstanding any other provision of this Plan to the contrary, the Company may
elect to satisfy any requirement under this Plan for the delivery of stock certificates through the use of book-entry.
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8.9. No Option Repricing.

 
Notwithstanding any other provision in the Plan to the contrary, the Option Price of an Option may not be amended or modified after the Grant Date, and an Option

may not be surrendered in consideration of or exchanged for cash or a new option having an Option Price below that of the Option which was surrendered or exchanged without
approval of the Company's stockholders.
  

8.10. No Special Employment Right.
 

Nothing contained in the Plan or in any Option shall confer upon any Grantee any right with respect to the continuation of his or her employment by the Company or
interfere in any way with the right of the Company at any time to terminate such employment "at will" or to increase or decrease the compensation of the Grantee.
 

8.11. Other Employee Benefits.
 

Except as to plans which by their terms include such amounts as compensation, the amount of any compensation deemed to be received by an employee as a result of
the exercise of an Option or the sale of shares received upon such exercise will not constitute compensation with respect to which any other employee benefits of such employee
are determined, including, without limitation, benefits under any bonus, pension, profit-sharing, life insurance, or salary continuation plan, except as otherwise specifically
determined by the Board.
 
9. TRANSFERABILITY OF OPTIONS
 

9.1. Transferability of Options
 

Except as provided in Section 9.2, during the lifetime of a Grantee, only the Grantee (or, in the event of legal incapacity or incompetency, the Grantee's guardian or
legal representative) may exercise an Option. Except as provided in Section 9.2, no Option shall be assignable or transferable by the Grantee to whom it is granted, other than by
will or the laws of descent and distribution.
 

9.2. Family Transfers.
 

If authorized in the applicable Option Agreement, a Grantee may transfer, not for value, all or part of an Option which is not an Incentive Stock Option to any Family
Member. For the purpose of this Section 9.2, a "not for value" transfer is a transfer which is (i) a gift, (ii) a transfer under a domestic relations order in settlement of marital
property rights; or (iii) a transfer to an entity in which more than fifty percent of the voting interests are owned by Family Members (or the Grantee) in exchange for an interest
in that entity. Following a transfer under this Section 9.2, any such Option shall continue to be subject to the same terms and conditions as were applicable immediately prior to
transfer. Subsequent transfers of transferred Options are prohibited except to Family Members of the original Grantee in accordance with this Section 9.2 or by will or the laws
of descent and distribution. The events of termination of Service of Section 8.4 hereof shall continue to be applied with respect to the original Grantee, following which the
Option shall be exercisable by the transferee only to the extent, and for the periods specified, in Section 8.4.
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10. FORM OF PAYMENT FOR OPTIONS
  

10.1. General Rule.
 

Payment of the Option Price for the shares purchased pursuant to the exercise of an Option shall be made in cash or in cash equivalents acceptable to the Company.
  

10.2. Surrender of Stock.
 

To the extent the Option Agreement so provides, payment of the Option Price for shares purchased pursuant to the exercise of an Option may be made all or in part
through the tender to the Company of shares of Stock, which shares, if acquired from the Company, shall have been held for at least six (6) months at the time of tender and
which shall be valued, for purposes of determining the extent to which the Option Price has been paid thereby, at their Fair Market Value on the date of exercise.
  

10.3. Cashless Exercise.
 

To the extent the Option Agreement so provides and subject to compliance with applicable law, payment of the Option Price for shares purchased pursuant to the
exercise of an Option may be made all or in part by delivery (on a form acceptable to the Board) of an irrevocable direction to a licensed securities broker acceptable to the
Company to sell shares of Stock and to deliver all or part of the sales proceeds to the Company in payment of the Option Price and any withholding taxes described in Section
14.3.
  

10.4. Other Forms of Payment.
 

To the extent the Option Agreement so provides, payment of the Option Price for shares purchased pursuant to exercise of an Option may be made in any other form
that is consistent with applicable laws, regulations and rules.
  
11. PARACHUTE LIMITATIONS
 

Notwithstanding any other provision of this Plan or of any other agreement, contract, or understanding heretofore or hereafter entered into by a Grantee with the
Company or any Affiliate, except an agreement, contract, or understanding between the Grantee and the Company or any Affiliate that modifies or excludes application of this
paragraph (an "Other Agreement"), and notwithstanding any formal or informal plan or other arrangement for the direct or indirect provision of compensation to the Grantee
(including groups or classes of Grantees or beneficiaries of which the Grantee is a member), whether or not such compensation is deferred, is in cash, or is in the form of a
benefit to or for the Grantee (a "Benefit Arrangement"), if the Grantee is a "disqualified individual," as defined in Section 280G(c) of the Code, any Option held by that Grantee
and any right to receive any payment or other benefit under this Plan shall not become exercisable or vested (i) to the extent that such right to exercise, vesting, payment, or
benefit, taking into account all other rights, payments, or benefits to or for the Grantee under this Plan, all Other Agreements, and all Benefit Arrangements, would cause any
payment or benefit to the Grantee under this Plan to be considered a "parachute payment" within the meaning of Section 280G(b )(2) of the Code as then in effect (a "Parachute
Payment") and (ii) if, as a result of receiving a Parachute Payment, the aggregate after-tax amounts received by the Grantee from the Company under this Plan, all Other
Agreements, and all Benefit Arrangements would be less than the maximum after tax amount that could be received by the Grantee without causing any such payment or benefit
to be considered a Parachute Payment. In the event that the receipt of any such right to exercise, vesting, payment, or benefit under this Plan, in conjunction with all other rights,
payments, or benefits to or for the Grantee under any Other Agreement or any Benefit Arrangement would cause the Grantee to be considered to have received a Parachute
Payment under this Plan that would have the effect of decreasing the after-tax amount received by the Grantee as described in clause (ii) of the preceding sentence, then the
Grantee shall have the right, in the Grantee's sole discretion, to designate those rights, payments, or benefits under this Plan, any Other Agreements, and any Benefit
Arrangements that should be reduced or eliminated so as to avoid having the payment or benefit to the Grantee under this Plan be deemed to be a Parachute Payment.
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12. REQUIREMENTS OF LAW
  

12.1. General.
 

The Company shall not be required to sell or issue any shares of Stock under any Option if the sale or issuance of such shares would constitute a violation by the
Grantee, any other individual exercising an Option, or the Company of any provision of any law or regulation of any governmental authority, including without limitation any
federal or state securities laws or regulations. If at any time the Company shall determine, in its discretion, that the listing, registration or qualification of any shares subject to an
Option upon any securities exchange or under any governmental regulatory body is necessary or desirable as a condition of, or in connection with, the issuance or purchase of
shares hereunder, no shares of Stock may be issued or sold to the Grantee or any other individual exercising an Option unless such listing, registration, qualification, consent or
approval shall have been effected or obtained free of any conditions not acceptable to the Company, and any delay caused thereby shall in no way affect the date of termination
of the Option. Specifically, in connection with the Securities Act, upon the exercise of any Option or the delivery of any shares of Stock underlying an Option, unless a
registration statement under such Act is in effect with respect to the shares of Stock covered by such Option, the Company shall not be required to sell or issue such shares
unless the Board has received evidence satisfactory to it that the Grantee or any other individual exercising an Option may acquire such shares pursuant to an exemption from
registration under the Securities Act. Any determination in this connection by the Board shall be final, binding, and conclusive. The Company may, but shall in no event be
obligated to, register any securities covered hereby pursuant to the Securities Act. The Company shall not be obligated to take any affirmative action in order to cause the
exercise of an Option or the issuance of shares of Stock pursuant to the Plan to comply with any law or regulation of any governmental authority. As to any jurisdiction that
expressly imposes the requirement that an Option shall not be exercisable until the shares of Stock covered by such Option are registered or are exempt from registration, the
exercise of such Option (under circumstances in which the laws of such jurisdiction apply) shall be deemed conditioned upon the effectiveness of such registration or the
availability of such an exemption.
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12.2. Rule 16b-3.

 
During any time when the Company has a class of equity security registered under Section 12 of the Exchange Act, it is the intent of the Company that Options

pursuant to the Plan and the exercise of Options granted hereunder will qualify for the exemption provided by Rule 16b- 3 under the Exchange Act. To the extent that any
provision of the Plan or action by the Board does not comply with the requirements of Rule 16b-3, it shall be deemed inoperative to the extent permitted by law and deemed
advisable by the Board, and shall not affect the validity of the Plan. In the event that Rule 16b-3 is revised or replaced, the Board may exercise its discretion to modify this Plan
in any respect necessary to satisfy the requirements of, or to take advantage of any features of, the revised exemption or its replacement.
  

12.3. Investment Representations.
 

The Company may require any person to whom an Option is granted, as a condition of exercising such Option, to give written assurances in substance and form
satisfactory to the Company to the effect that such person is acquiring the Common Stock subject to the Option for his or her own account for investment and not with any
present intention of selling or otherwise distributing the same, and to such other effects as the Company deems necessary or appropriate in order to comply with federal and
applicable state securities laws, or with covenants or representations made by the Company in connection with any public offering of its Common Stock.
  

12.4. Restriction on Transfer of Stock.
 

The certificate or certificates for Stock issued upon the exercise of an Option shall bear the following legend:
 

"THE SECURITIES REPRESENTED BY THIS CERTIFICATE HAVE BEEN ACQUIRED FOR INVESTMENT AND HAVE NOT BEEN REGISTERED UNDER
THE SECURITIES ACT OF 1933, AS AMENDED (THE "ACT") OR UNDER APPLICABLE STATE SECURITIES LA WS (THE "STATE LAWS") NOR IS SUCH
REGISTRATION CONTEMPLATED. SUCH SECURITIES MAY NOT BE SOLD, PLEDGED OR OTHERWISE TRANSFERRED UNLESS REGISTERED UNDER THE
ACT OR THE STATE LAWS OR THE COMPANY HAS RECEIVED AN OPINION OF COUNSEL OR OTHER EVIDENCE SATISFACTORY TO THE BOARD OF
DIRECTORS OF THE COMPANY THAT SUCH REGISTRATION IS NOT REQUIRED."
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13. EFFECT OF CHANGES IN CAPITALIZATION
  

13.1. Changes in Stock.
 

If the number of outstanding shares of Stock is increased or decreased or the shares of Stock are changed into or exchanged for a different number or kind of shares or
other securities of the Company on account of any recapitalization, reclassification, stock split, reverse split, combination of shares, exchange of shares, stock dividend or other
distribution payable in capital stock, or other increase or decrease in such shares effected without receipt of consideration by the Company occurring after the Effective Date,
the number and kinds of shares for which grants of Options may be made under the Plan shall be adjusted proportionately and accordingly by the Company. In addition, the
number and kind of shares for which Options are outstanding shall be adjusted proportionately and accordingly so that the proportionate interest of the Grantee immediately
following such event shall, to the extent practicable, be the same as immediately before such event. Any such adjustment in outstanding Options shall not change the aggregate
Option Price payable with respect to shares that are subject to the unexercised portion of an outstanding Option, but shall include a corresponding proportionate adjustment in
the Option Price per share. The conversion of any convertible securities of the Company shall not be treated as an increase in shares effected without receipt of consideration.
Notwithstanding the foregoing, in the event of any distribution to the Company’s stockholders of securities of any other entity or other assets without receipt of consideration by
the Company, the Company may, in such manner as the Company deems appropriate, adjust (i) the number and kind of shares subject to outstanding Options and/or (ii) the
exercise price of outstanding Options to reflect such distribution.
 
13.2. Reorganization in Which the Company Is the Surviving Entity Which does not Constitute a Corporate

Transaction.
 

Subject to Section 13.3 hereof, if the Company shall be the surviving entity in any reorganization, merger, or consolidation of the Company with one or more other
entities which does not constitute a Corporate Transaction, any Option theretofore granted pursuant to the Plan shall pertain to and apply to the securities to which a holder of the
number of shares of Stock subject to such Option would have been entitled immediately following such reorganization, merger, or consolidation, with a corresponding
proportionate adjustment of the Option Price per share so that the aggregate Option Price thereafter shall be the same as the aggregate Option Price of the shares remaining
subject to the Option immediately prior to such reorganization, merger, or consolidation. Subject to any contrary language in an Option Agreement, any restrictions applicable
to such Option shall apply as well to any replacement shares received by the Grantee as a result of the reorganization, merger or consolidation.
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13.3. Corporate Transaction.

 
Subject to the exceptions set forth in the last sentence of this Section 13.3 and the last sentence of Section 13.4 either of the following two actions shall be taken:

 
(i) fifteen days prior to the scheduled consummation of a Corporate Transaction, all Options outstanding hereunder shall become immediately exercisable and

shall remain exercisable for a period of fifteen (15)days, or
 

(ii) the Board may elect, in its sole discretion, to cancel any outstanding Options and payor deliver, or cause to be paid or delivered, to the holder thereof an
amount in cash or securities having a value (as determined by the Board acting in good faith) equal to the product of the number of shares of Stock subject to the Option (the
"Option Shares") multiplied by the amount, if any, by which (A) the formula or fixed price per share paid to holders of shares of Stock pursuant to such transaction exceeds (B)
the Option Price applicable to such Option.
 

With respect to the Company's establishment of an exercise window, (i) any exercise of an Option during such fifteen-day period shall be conditioned upon the
consummation of the event and shall be effective only immediately before the consummation of the event, and (ii) upon consummation of any Corporate Transaction, the Plan
and all outstanding but unexercised Options shall terminate. The Board shall send written notice of an event that will result in such a termination to all individuals who hold
Options not later than the time at which the Company gives notice thereof to its stockholders. This Section 13.3 shall not apply to any Corporate Transaction to the extent that
provision is made in writing in connection with such Corporate Transaction for the assumption or continuation of the Options theretofore granted, or for the substitution for such
Options for new common stock options relating to the stock of a successor entity, or a parent or subsidiary thereof, with appropriate adjustments as to the number of shares
(disregarding any consideration that is not common stock) and option exercise prices, in which event the Plan and the Options theretofore granted shall continue in the manner
and under the terms so provided.
 

13.4. Adjustments.
 

Adjustments under this Section 13 related to shares of Stock or securities of the Company shall be made by the Board, whose determination in that respect shall be
final, binding and conclusive. No fractional shares or other securities shall be issued pursuant to any such adjustment, and any fractions resulting from any such adjustment
shall be eliminated in each case by rounding downward to the nearest whole share. The Board may provide in the Option Agreements at the time of grant, or any time thereafter
with the consent of the Grantee, for different provisions to apply to an Option in place of those described in Sections 13.1, 13.2, and 13.3.
 

13.5. No Limitations on Company.
 

The granting of Options pursuant to the Plan shall not affect or limit in any way the right or power of the Company to make adjustments, reclassifications,
reorganizations, or changes of its capital or business structure or to merge, consolidate, dissolve, or liquidate, or to sell or transfer all or any part of its business or assets.
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14. GENERAL PROVISIONS
  

14.1. Disclaimer of Rights
 

No provision in the Plan or in any Option or Option Agreement shall be construed to confer upon any individual the right to remain in the employ or service of the
Company or any Affiliate, or to interfere in any way with any contractual or other right or authority of the Company either to increase or decrease the compensation or other
payments to any individual at any time, or to terminate any employment or other relationship between any individual and the Company. In addition, notwithstanding anything
contained in the Plan to the contrary, unless otherwise stated in the applicable Option Agreement, no Option granted under the Plan shall be affected by any change of duties or
position of the Grantee, so long as such Grantee continues to be a director, officer, consultant or employee of the Company or an Affiliate. The obligation of the Company to
pay any benefits pursuant to this Plan shall be interpreted as a contractual obligation to pay only those amounts described herein, in the manner and under the conditions
prescribed herein. The Plan shall in no way be interpreted to require the Company to transfer any amounts to a third party trustee or otherwise hold any amounts in trust or
escrow for payment to any Grantee or beneficiary under the terms of the Plan.
 

14.2. Nonexclusivity of the Plan
 

Neither the adoption of the Plan nor the submission of the Plan to the stockholders of the Company for approval shall be construed as creating any limitations upon the
right and authority of the Board to adopt such other incentive compensation arrangements (which arrangements may be applicable either generally to a class or classes of
individuals or specifically to a particular individual or particular individuals) as the Board in its discretion determines desirable, including, without limitation, the granting of
stock options otherwise than under the Plan.
 

14.3. Withholding Taxes
 

The Company or an Affiliate, as the case may be, shall have the right to deduct from payments of any kind otherwise due to a Grantee any Federal, state, or local taxes
of any kind required by law to be withheld with respect to the vesting of or other lapse of restrictions applicable to an Option or upon the issuance of any shares of Stock upon
the exercise of an Option. At the time of such vesting, lapse, or exercise, the Grantee shall pay to the Company or the Affiliate, as the case may be, any amount that the
Company or the Affiliate may reasonably determine to be necessary to satisfy such withholding obligation. Subject to the prior approval of the Company or the Affiliate, which
may be withheld by the Company or the Affiliate, as the case may be, in its sole discretion, the Grantee may elect to satisfy such obligations, in whole or in part, (i) by causing
the Company or the Affiliate to withhold shares of Stock otherwise issuable to the Grantee or (ii) by delivering to the Company or the Affiliate shares of Stock already owned by
the Grantee. The shares of Stock so delivered or withheld shall have an aggregate Fair Market Value equal to such withholding obligations. The Fair Market Value of the shares
of Stock used to satisfy such withholding obligation shall be determined by the Company or the Affiliate as of the date that the amount of tax to be withheld is to be determined.
A Grantee who has made an election pursuant to this Section 14.3 may satisfy his or her withholding obligation only with shares of Stock that are not subject to any repurchase,
forfeiture, unfulfilled vesting, or other similar requirements.
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14.4. Captions

 
The use of captions in this Plan or any Option Agreement is for the convenience of reference only and shall not affect the meaning of any provision of the Plan or such

Option Agreement.
 

14.5. Other Provisions
 

Each Option granted under the Plan may contain such other terms and conditions not inconsistent with the Plan as may be determined by the Board, in its sole
discretion.
 

14.6. Number And Gender
 

With respect to words used in this Plan, the singular form shall include the plural form, the masculine gender shall include the feminine gender, etc., as the context
requires.
 

14.7. Severability
 

If any provision of the Plan or any Option Agreement shall be determined to be illegal or unenforceable by any court of law in any jurisdiction, the remaining
provisions hereof and thereof shall be severable and enforceable in accordance with their terms, and all provisions shall remain enforceable in any other jurisdiction.
 

14.8. Governing Law
 

The validity and construction of this Plan and the instruments evidencing the Option hereunder shall be governed by the laws of the State of Delaware, other than any
conflicts or choice of law rule or principle that might otherwise refer construction or interpretation of this Plan and the instruments evidencing the Options granted hereunder to
the substantive laws of any other jurisdiction.
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CAPRICOR, INC.

 
2012 RESTATED EQUITY INCENTIVE PLAN

 
This 2012 Restated Equity Incentive Plan (the “Plan”) replaces the 2006 Stock Option Plan (the “Former Plan”) formerly adopted by Capricor, Inc. (the “Company”)

with respect to Awards made on or after the date the Plan becomes effective.
 

1. Purposes of the Plan. The purposes of this Plan are:
 

· to attract and retain the best available personnel for positions of substantial
responsibility,

 
· to provide additional incentive to Employees, Directors and Consultants,

and
 

· to promote the success of the Company’s
business.

 
The Plan permits the grant of Incentive Stock Options, Nonstatutory Stock Options, Stock Appreciation Rights, Restricted Stock and Restricted Stock Units.

 
2. Definitions. As used herein, the following definitions will apply:

 
(a) “Administrator” means the Board or any of its Committees as will be administering the Plan, in accordance with Section 4 of the Plan.

 
(b) “Applicable Laws” means the requirements relating to the administration of equity-based awards under U.S. state corporate laws, U.S. federal and state

securities laws, the Code, any stock exchange or quotation system on which the Common Stock is listed or quoted and the applicable laws of any foreign country or jurisdiction
where Awards are, or will be, granted under the Plan.
 

(c) “Award” means, individually or collectively, a grant under the Plan of Options, Stock Appreciation Rights, Restricted Stock, or Restricted Stock Units.
 

(d) “Award Agreement” means the written or electronic agreement setting forth the terms and provisions applicable to each Award granted under the Plan. The
Award Agreement is subject to the terms and conditions of the Plan.
 

(e) “Board” means the Board of Directors of the Company.
 

(f) “Code” means the Internal Revenue Code of 1986, as amended. Any reference to a section of the Code herein will be a reference to any successor or amended
section of the Code.
 

(g) “Committee” means a committee of Directors or of other individuals satisfying Applicable Laws appointed by the Board, or by the Compensation Committee
of the Board, in accordance with Section 4 hereof.
  

 



 

 
(h) “Common Stock” means the common stock of the Company.

  
(i) “Company” means Capricor, Inc., a Delaware corporation, or any successor thereto.

  
(j) “Compensation Committee” means the Compensation Committee appointed by the Board.

 
(k) “Consultant” means any individual, including an advisor, engaged by the Company or a Parent or Subsidiary to render services to such entity. For the

avoidance of doubt, the term “Consultant” shall not include any entity or any non-natural person.
 

(l) “Corporate Transaction” means (i) the dissolution or liquidation of the Company or a merger, consolidation, or reorganization of the Company with one or
more other entities in which the Company is not the surviving entity, (ii) a sale of substantially of all of the assets of the Company to another person or entity, or (iii) any
transaction (including without limitation a merger or reorganization in which the Company is the surviving entity) which results in any person or entity (other than persons who
are shareholders or affiliates immediately prior to the transaction) owning 50% or more the combined voting power of all classes of stock of the Company.
 

Notwithstanding the foregoing, a transaction will not be deemed a Corporate Transaction unless the transaction qualifies as a change in control event within
the meaning of Code Section 409A, as it has been and may be amended from time to time, and any proposed or final Treasury Regulations and Internal Revenue Service
guidance that has been promulgated or may be promulgated thereunder from time to time.
 

Further and for the avoidance of doubt, a transaction will not constitute a Corporate Transaction if: (i) its sole purpose is to change the state of the Company’s
incorporation, or (ii) its sole purpose is to create a holding company that will be owned in substantially the same proportions by the persons who held the Company’s securities
immediately before such transaction.
 

(m) “Director” means a member of the Board.
 

(n) “Disability” means total and permanent disability as defined in Code Section 22(e)(3), provided that in the case of Awards other than Incentive Stock Options,
the Administrator in its discretion may determine whether a permanent and total disability exists in accordance with uniform and non-discriminatory standards adopted by the
Administrator from time to time.
 

(o) “Employee” means any person, including officers and Directors, employed by the Company or any Parent or Subsidiary of the Company. Neither service as a
Director nor payment of a director’s fee by the Company will be sufficient to constitute “employment” by the Company.
 

(p) “Exchange Act” means the Securities Exchange Act of 1934, as amended.
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(q) “Exchange Program” means a program under which (i) outstanding Awards are surrendered or cancelled in exchange for Awards of the same type (which may

have higher or lower exercise prices and different terms), Awards of a different type, and/or cash, (ii) Participants would have the opportunity to transfer any outstanding
Awards to a financial institution or other person or entity selected by the Administrator, and/or (iii) the exercise price of an outstanding Award is reduced or increased. The
Administrator will determine the terms and conditions of any Exchange Program in its sole discretion.
 

(r) “Fair Market Value” means the value of a share of Common Stock, determined as follows: if on the Grant Date or other determination date the Common Stock
is listed on an established national or regional stock exchange, is admitted to quotation on The Nasdaq Stock Market, Inc. or is publicly traded on an established securities
market, the Fair Market Value of a share of Common Stock shall be the closing price of the Common Stock in such exchange or in such market (if there is more than one such
exchange or market the Board shall determine the appropriate exchange or market) on the Grant Date or such other determination date (or if there is no such reported closing
price, the Fair Market Value shall be the mean between the highest bid and lowest asked prices or between the high and low sale prices on such trading day) or, if no sale of
Common Stock is reported for such trading day, on the next preceding day on which any sale shall have been reported. If the Common Stock is not listed on such an exchange,
quoted on such system or traded on such a market, Fair Market Value shall be the value of the Common Stock as determined by the Board in good faith.
 

(s) “Former Plan” means the 2006 Stock Option Plan of the Company.
 

(t) “Grant Date” means, as determined by the Board or the applicable Committee, the latest to occur of (i) the date as of which the Board or such Committee
approves an Option, (ii) the date on which the recipient of an Option first becomes eligible to receive an Option under Section 5 hereof, or (iii) such other date as may be
specified by the Board or such Committee.
 

(u) “Incentive Stock Option” means an Option that by its terms qualifies and is otherwise intended to qualify as an incentive stock option within the meaning of
Code Section 422 and the regulations promulgated thereunder.
 

(v) “Nonstatutory Stock Option” means an Option that by its terms does not qualify or is not intended to qualify as an Incentive Stock Option.
 

(w) “Option” means a stock option granted pursuant to the Plan.
 

(x) “Parent” means a “parent corporation,” whether now or hereafter existing, as defined in Code Section 424(e).
 

(y) “Participant” means the holder of an outstanding Award.
 

(z) “Period of Restriction” means the period during which the transfer of Shares of Restricted Stock are subject to restrictions and therefore, the Shares are subject
to a substantial risk of forfeiture. Such restrictions may be based on the passage of time, the achievement of target levels of performance, or the occurrence of other events as
determined by the Administrator.
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(aa) “Plan” means this 2012 Restated Equity Incentive Plan.

 
(bb) “Restricted Stock” means Shares issued pursuant to an Award of Restricted Stock under Section 8 of this Plan, or issued pursuant to the early exercise of

an Option.
 

(cc) “Restricted Stock Unit” means a bookkeeping entry representing an amount equal to the Fair Market Value of one Share, granted zursuant to Section 9.
Each Restricted Stock Unit represents an unfunded and unsecured obligation of the Company.
 

(dd) “Service Provider” means an Employee, Director or Consultant.
 

(ee) “Share” means a share of the Common Stock, as adjusted in accordance with Section 12 of the Plan.
 

(ff) “Stock Appreciation Right” means an Award, granted alone or in connection with an Option, that pursuant to Section 7 is designated as a Stock
Appreciation Right.
 

(gg) “Subsidiary” means a “subsidiary corporation,” whether now or hereafter existing, as defined in Code Section 424(f).
 

3. Stock Subject to the Plan.
 

(a) Stock Subject to the Plan. Subject to the provisions of Section 12 of the Plan, the maximum aggregate number of Shares that may be subject to Awards
and sold under the Plan, when combined with the number of Shares that may be subject to Awards and sold under the Former Plan, is 2,000,000 Shares. The Shares may be
authorized but unissued, or reacquired Common Stock.
 

(b) Lapsed Awards. If an Award expires or becomes unexercisable without having been exercised in full, is surrendered pursuant to an Exchange Program,
or, with respect to Restricted Stock or Restricted Stock Units, is forfeited to or repurchased by the Company due to the failure to vest, the unpurchased Shares (or for Awards
other than Options or Stock Appreciation Rights the forfeited or repurchased Shares) which were subject thereto will become available for future grant or sale under the Plan
(unless this Plan has terminated). With respect to Stock Appreciation Rights, only Shares actually issued pursuant to a Stock Appreciation Right will cease to be available under
the Plan; all remaining Shares under Stock Appreciation Rights will remain available for future grant or sale under the Plan (unless the Plan has terminated). Shares that have
actually been issued under the Plan under any Award will not be returned to the Plan and will not become available for future distribution under the Plan; provided, however,
that if Shares issued pursuant to Awards of Restricted Stock or Restricted Stock Units are repurchased by the Company or are forfeited to the Company due to the failure to vest,
such Shares will become available for future grant under the Plan. Shares used to pay the exercise price of an Award or to satisfy the tax withholding obligations related to an
Award will become available for future grant or sale under the Plan. To the extent an Award under the Plan is paid out in cash rather than Shares, such cash payment will not
result in reducing the number of Shares available for issuance under the Plan. Notwithstanding the foregoing and, subject to adjustment as provided in Section 12, the maximum
number of Shares that may be issued upon the exercise of Incentive Stock Options will equal the aggregate Share number stated in Section 3(a), plus, to the extent allowable
under Code Section 422 and the Treasury Regulations promulgated thereunder, any Shares that become available for issuance under the Plan pursuant to Section 3(b).
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(c) Share Reserve. The Company, during the term of this Plan, will at all times reserve and keep available such number of Shares as will be sufficient to

satisfy the requirements of the Plan.
 

4. Administration of the Plan.
 

(a) Procedure.
 

(i) Multiple Administrative Bodies. Different Committees with respect to different groups of Service Providers may administer the Plan.
 

(ii) Other Administration. Other than as provided above, the Plan will be administered by (A) the Board or (B) a Committee, which Committee will be
constituted to satisfy Applicable Laws.
 

(b) Powers of the Administrator. Subject to the provisions of the Plan, and in the case of a Committee, subject to the specific duties delegated by the Board to
such Committee, the Administrator will have the authority, in its discretion:
 

(i) to determine the Fair Market Value;
 
(ii) to select the Service Providers to whom Awards may be granted hereunder;

 
(iii) to determine the number of Shares to be covered by each Award granted hereunder;

 
(iv) to approve forms of Award Agreements for use under the Plan;

 
(v) to determine the terms and conditions, not inconsistent with the terms of the Plan, of any Award granted hereunder. Such terms and conditions

include, but are not limited to, the exercise price, the time or times when Awards may be exercised (which may be based on performance criteria), any vesting acceleration or
waiver of forfeiture restrictions, and any restriction or limitation regarding any Award or the Shares relating thereto, based in each case on such factors as the Administrator will
determine;
 

(vi) to institute and determine the terms and conditions of an Exchange Program;
  

(vii) to construe and interpret the terms of the Plan and Awards granted pursuant to the Plan;
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(viii) to prescribe, amend and rescind rules and regulations relating to the Plan, including rules and regulations relating to sub-plans established for the

purpose of satisfying applicable foreign laws or for qualifying for favorable tax treatment under applicable foreign laws;
 

(ix) to modify or amend each Award (subject to Section 17(c) of the Plan), including but not limited to the discretionary authority to extend the post-
termination exercisability period of Awards and to extend the maximum term of an Option (subject to Section 6(d));
 

(x) to allow Participants to satisfy withholding tax obligations in a manner prescribed in Section 13;
 

(xi) to authorize any person to execute on behalf of the Company any instrument required to effect the grant of an Award previously granted by the
Administrator;

 
(xii) to allow a Participant to defer the receipt of the payment of cash or the delivery of Shares that otherwise would be due to such Participant under an

Award; and
 

(xiii) to make all other determinations deemed necessary or advisable for administering the Plan.
 

(c) Effect of Administrator’s Decision. The Administrator’s decisions, determinations and interpretations will be final and binding on all Participants and any
other holders of Awards.
 

5. Eligibility. Nonstatutory Stock Options, Stock Appreciation Rights, Restricted Stock, and Restricted Stock Units may be granted to Service Providers. Incentive
Stock Options may be granted only to Employees.

 
6. Stock Options.

 
(a) Grant of Options. Subject to the terms and provisions of the Plan, the Administrator, at any time and from time to time, may grant Options in such amounts

as the Administrator, in its sole discretion, will determine.
 

(b) Option Agreement. Each Award of an Option will be evidenced by an Award Agreement that will specify the exercise price, the term of the Option, the
number of Shares subject to the Option, the exercise restrictions, if any, applicable to the Option, and such other terms and conditions as the Administrator, in its sole discretion,
will determine.
 

( c ) Limitations. Each Option will be designated in the Award Agreement as either an Incentive Stock Option or a Nonstatutory Stock Option.
Notwithstanding such designation, however, to the extent that the aggregate Fair Market Value of the Shares with respect to which Incentive Stock Options are exercisable for
the first time by the Participant during any calendar year (under all plans of the Company and any Parent or Subsidiary) exceeds one hundred thousand dollars ($100,000), such
Options will be treated as Nonstatutory Stock Options. For purposes of this Section 6(c), Incentive Stock Options will be taken into account in the order in which they were
granted, the Fair Market Value of the Shares will be determined as of the time the Option with respect to such Shares is granted, and calculation will be performed in accordance
with Code Section 422 and Treasury Regulations promulgated thereunder.
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(d) Term of Option. The term of each Option will be stated in the Award Agreement; provided, however, that the term will be no more than ten (10) years

from the date of grant thereof. In the case of an Incentive Stock Option granted to a Participant who, at the time the Incentive Stock Option is granted, owns stock representing
more than ten percent (10%) of the total combined voting power of all classes of stock of the Company or any Parent or Subsidiary, the term of the Incentive Stock Option will
be five (5) years from the date of grant or such shorter term as may be provided in the Award Agreement.
 

(e) Option Exercise Price and Consideration.
 

(i) Exercise Price. The per Share exercise price for the Shares to be issued pursuant to the exercise of an Option will be determined by the Administrator,
but will be no less than one hundred percent (100%) of the Fair Market Value per Share on the date of grant. In addition, in the case of an Incentive Stock Option granted to an
Employee who owns stock representing more than ten percent (10%) of the voting power of all classes of stock of the Company or any Parent or Subsidiary, the per Share
exercise price will be no less than one hundred ten percent (110%) of the Fair Market Value per Share on the date of grant. Notwithstanding the foregoing provisions of this
Section 6(e)(i), Options may be granted with a per Share exercise price of less than one hundred percent (100%) of the Fair Market Value per Share on the date of grant
pursuant to a transaction described in, and in a manner consistent with, Code Section 424(a).
 

(ii) Waiting Period and Exercise Dates. At the time an Option is granted, the Administrator will fix the period within which the Option may be exercised
and will determine any conditions that must be satisfied before the Option may be exercised.
 

(iii) Form of Consideration. The Administrator will determine the acceptable form of consideration for exercising an Option, including the method of
payment. In the case of an Incentive Stock Option, the Administrator will determine the acceptable form of consideration. Such consideration may consist entirely of: (1) cash;
(2) check; (3) promissory note, to the extent permitted by Applicable Laws, (4) other Shares, provided that such Shares have a Fair Market Value on the date of surrender equal
to the aggregate exercise price of the Shares as to which such Option will be exercised and provided further that accepting such Shares will not result in any adverse accounting
consequences to the Company, as the Administrator determines in its sole discretion; (5) consideration received by the Company under cashless exercise program (whether
through a broker or otherwise) implemented by the Company in connection with the Plan; (6) by net exercise, (7) such other consideration and method of payment for the
issuance of Shares to the extent permitted by Applicable Laws, or (8) any combination of the foregoing methods of payment. In making its determination as to the type of
consideration to accept, the Administrator will consider if acceptance of such consideration may be reasonably expected to benefit the Company.
 

(f) Exercise of Option.
 

(i) Procedure for Exercise; Rights as a Stockholder. Any Option granted hereunder will be exercisable according to the terms of the Plan and at such
times and under such conditions as determined by the Administrator and set forth in the Award Agreement. An Option may not be exercised for a fraction of a Share.
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An Option will be deemed exercised when the Company receives: (i) notice of exercise (in such form as the Administrator may specify from time to

time) from the person entitled to exercise the Option, and (ii) full payment for the Shares with respect to which the Option is exercised (together with applicable tax
withholding). Full payment may consist of any consideration and method of payment authorized by the Administrator and permitted by the Award Agreement and the Plan.
Shares issued upon exercise of an Option will be issued in the name of the Participant or, if requested by the Participant, in the name of the Participant and his or her spouse.
Until the Shares are issued (as evidenced by the appropriate entry on the books of the Company or of a duly authorized transfer agent of the Company), no right to vote or
receive dividends or any other rights as a stockholder will exist with respect to the Shares subject to an Option, notwithstanding the exercise of the Option. The Company will
issue (or cause to be issued) such Shares promptly after the Option is exercised. No adjustment will be made for a dividend or other right for which the record date is prior to the
date the Shares are issued, except as provided in Section 12 of the Plan.
 

Exercising an Option in any manner will decrease the number of Shares thereafter available, both for purposes of the Plan and for sale under the
Option, by the number of Shares as to which the Option is exercised.
 

(ii) Termination of Relationship as a Service Provider. If a Participant ceases to be a Service Provider, other than upon the Participant’s termination as the
result of the Participant’s death or Disability, the Participant may exercise his or her Option within ninety (90) days of termination, or such longer period of time as is specified
in the Award Agreement or as determined by the Administrator (but in no event later than the expiration of the term of such Option as set forth in the Award Agreement) to the
extent that the Option is vested on the date of termination. Unless otherwise provided by the Administrator, if on the date of termination the Participant is not vested as to his or
her entire Option, the Shares covered by the unvested portion of the Option will revert to the Plan. If after termination the Participant does not exercise his or her Option within
the time specified by the Administrator, the Option will terminate, and the Shares covered by such Option will revert to the Plan.
 

(iii) Disability of Participant. If a Participant ceases to be a Service Provider as a result of the Participant’s Disability, the Participant may exercise his or
her Option within one (1) year of termination, or such longer period of time as is specified in the Award Agreement or as determined by the Administrator (but in no event later
than the expiration of the term of such Option as set forth in the Award Agreement) to the extent the Option is vested on the date of termination. Unless otherwise provided by
the Administrator, if on the date of termination the Participant is not vested as to his or her entire Option, the Shares covered by the unvested portion of the Option will revert to
the Plan. If after termination the Participant does not exercise his or her Option within the time specified herein, the Option will terminate, and the Shares covered by such
Option will revert to the Plan.
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(iv) Death of Participant. If a Participant dies while a Service Provider, the Option may be exercised within one (1) year following the Participant’s

death, or within such longer period of time as is specified in the Award Agreement or as determined by the Administrator (but in no event later than the expiration of the term of
such Option as set forth in the Award Agreement) to the extent that the Option is vested on the date of death, by the Participant’s designated beneficiary, provided such
beneficiary has been designated prior to the Participant’s death in a form acceptable to the Administrator. If no such beneficiary has been designated by the Participant, then
such Option may be exercised by the personal representative of the Participant’s estate or by the person(s) to whom the Option is transferred pursuant to the Participant’s will or
in accordance with the laws of descent and distribution. Unless otherwise provided by the Administrator, if at the time of death Participant is not vested as to his or her entire
Option, the Shares covered by the unvested portion of the Option will immediately revert to the Plan. If the Option is not so exercised within the time specified herein, the
Option will terminate, and the Shares covered by such Option will revert to the Plan.
 

(v) Early Exercise of Options. The Participant may elect at any time, subject to the provisions of Sections 6(f)(ii), 6(f)(iii), and 6(f)(iv) of the Plan, to
exercise the Option as to any part or all of the shares of Common Stock subject to the Option prior to the full vesting of the Option. Any unvested shares of Common Stock so
purchased shall be subject to a repurchase right in favor of the Company or to any other restriction the Board determines to be appropriate.
 

(vi) Repurchase Limitation. The repurchase price for unvested shares of Common Stock shall be the lower of (i) the Fair Market Value of the shares of
Common Stock on the date of repurchase or (ii) their original purchase price. However, if and to the extent that the Company elects to exercise its repurchase right, the
Company shall not exercise its repurchase right until at least six (6) months (or such longer or shorter period of time necessary to avoid classification of the Award as a liability
for financial accounting purposes) have elapsed following delivery of shares of Common Stock subject to the Award, unless otherwise specifically provided by the Board.
 

7. Stock Appreciation Rights.
 

(a) Grant of Stock Appreciation Rights . Subject to the terms and conditions of the Plan, a Stock Appreciation Right may be granted to Service Providers at
any time and from time to time as will be determined by the Administrator, in its sole discretion.
 

(b) Number of Shares. The Administrator will have complete discretion to determine the number of Shares subject to any Award of Stock Appreciation
Rights.
 

(c) Exercise Price and Other Terms. The per Share exercise price for the Shares that will determine the amount of the payment to be received upon exercise of
a Stock Appreciation Right as set forth in Section 7(f) will be determined by the Administrator and will be no less than one hundred percent (100%) of the Fair Market Value
per Share on the date of grant. Otherwise, the Administrator, subject to the provisions of the Plan, will have complete discretion to determine the terms and conditions of Stock
Appreciation Rights granted under the Plan.
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(d) Stock Appreciation Right Agreement. Each Stock Appreciation Right grant will be evidenced by an Award Agreement that will specify the exercise price,

the term of the Stock Appreciation Right, the conditions of exercise, and such other terms and conditions as the Administrator, in its sole discretion, will determine.
 

(e) Expiration of Stock Appreciation Rights. A Stock Appreciation Right granted under the Plan will expire upon the date determined by the Administrator, in
its sole discretion, and set forth in the Award Agreement. Notwithstanding the foregoing, the rules of Section 6(d) relating to the maximum term and Section 6(f) relating to
exercise also will apply to Stock Appreciation Rights.
 

(f) Payment of Stock Appreciation Right Amount . Upon exercise of a Stock Appreciation Right, a Participant will be entitled to receive payment from the
Company in an amount determined by multiplying:
 

(i) The difference between the Fair Market Value of a Share on the date of exercise over the exercise price; times
  

(ii) The number of Shares with respect to which the Stock Appreciation Right is exercised.
 

At the discretion of the Administrator, the payment upon Stock Appreciation Right exercise may be in cash, in Shares of equivalent value, or in some combination
thereof.

 
8. Restricted Stock.

 
(a) Grant of Restricted Stock. Subject to the terms and provisions of the Plan, the Administrator, at any time and from time to time, may grant Shares of

Restricted Stock to Service Providers in such amounts as the Administrator, in its sole discretion, will determine.
 

(b) Restricted Stock Agreement . Each Award of Restricted Stock will be evidenced by an Award Agreement that will specify the Period of Restriction, the
number of Shares granted, and such other terms and conditions as the Administrator, in its sole discretion, will determine. Unless the Administrator determines otherwise, the
Company as escrow agent will hold Shares of Restricted Stock until the restrictions on such Shares have lapsed.
 

(c) Transferability. Except as provided in this Section 8 or as the Administrator determines, Shares of Restricted Stock may not be sold, transferred, pledged,
assigned, or otherwise alienated or hypothecated until the end of the applicable Period of Restriction.
 

(d) Other Restrictions. The Administrator, in its sole discretion, may impose such other restrictions on Shares of Restricted Stock as it may deem advisable or
appropriate.
 

(e) Removal of Restrictions. Except as otherwise provided in this Section 8, Shares of Restricted Stock covered by each Restricted Stock grant made under the
Plan will be released from escrow as soon as practicable after the last day of the Period of Restriction or at such other time as the Administrator may determine. The
Administrator, in its discretion, may accelerate the time at which any restrictions will lapse or be removed.
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(f) Voting Rights. During the Period of Restriction, Service Providers holding Shares of Restricted Stock granted hereunder may exercise full voting rights

with respect to those Shares, unless the Administrator determines otherwise.
 

(g) Dividends and Other Distributions. During the Period of Restriction, Service Providers holding Shares of Restricted Stock will be entitled to receive all
dividends and other distributions paid with respect to such Shares, unless the Administrator provides otherwise. If any such dividends or distributions are paid in Shares, the
Shares will be subject to the same restrictions on transferability and forfeitability as the Shares of Restricted Stock with respect to which they were paid.
 

(h) Return of Restricted Stock to Company. On the date set forth in the Award Agreement, the Restricted Stock for which restrictions have not lapsed will
revert to the Company and again will become available for grant under the Plan.
 

9. Restricted Stock Units.
 

(a) Grant. Restricted Stock Units may be granted at any time and from time to time as determined by the Administrator. After the Administrator determines
that it will grant Restricted Stock Units, it will advise the Participant in an Award Agreement of the terms, conditions, and restrictions related to the grant, including the number
of Restricted Stock Units.
 

(b) Vesting Criteria and Other Terms. The Administrator will set vesting criteria in its discretion, which, depending on the extent to which the criteria are met,
will determine the number of Restricted Stock Units that will be paid out to the Participant. The Administrator may set vesting criteria based upon the achievement of
Company-wide, business unit, or individual goals (including, but not limited to, continued employment or service), or any other basis determined by the Administrator in its
discretion.
 

(c) Earning Restricted Stock Units. Upon meeting the applicable vesting criteria, the Participant will be entitled to receive a payout as determined by the
Administrator. Notwithstanding the foregoing, at any time after the grant of Restricted Stock Units, the Administrator, in its sole discretion, may reduce or waive any vesting
criteria that must be met to receive a payout.
 

(d) Form and Timing of Payment. Payment of earned Restricted Stock Units will be made as soon as practicable after the date(s) determined by the
Administrator and set forth in the Award Agreement. The Administrator, in its sole discretion, may settle earned Restricted Stock Units in cash, Shares, or a combination of
both.
 

(e) Cancellation. On the date set forth in the Award Agreement, all unearned Restricted Stock Units will be forfeited to the Company.
 

11



 

 
10. Compliance With Code Section 409A. Awards will be designed and operated in such a manner that they are either exempt from the application of, or comply with,

the requirements of Code Section 409A, except as otherwise determined in the sole discretion of the Administrator. The Plan and each Award Agreement under the Plan is
intended to meet the requirements of Code Section 409A and will be construed and interpreted in accordance with such intent, except as otherwise determined in the sole
discretion of the Administrator. To the extent that an Award or payment, or the settlement or deferral thereof, is subject to Code Section 409A the Award will be granted, paid,
settled or deferred in a manner that will meet the requirements of Code Section 409A, such that the grant, payment, settlement or deferral will not be subject to the additional tax
or interest applicable under Code Section 409A.
 

11. Limited Transferability of Awards.
 

(a) Unless determined otherwise by the Administrator, Awards may not be sold, pledged, assigned, hypothecated, or otherwise transferred in any manner
other than by will or by the laws of descent and distribution, and may be exercised, during the lifetime of the Participant, only by the Participant. If the Administrator makes an
Award transferable, such Award may only be transferred (i) by will, (ii) by the laws of descent and distribution, or (iii) as permitted by Rule 701 of the Securities Act of 1933,
as amended (the “Securities Act”).
 

(b) Further, until the Company becomes subject to the reporting requirements of Section 13 or 15(d) of the Exchange Act, or after the Administrator
determines that it is, will, or may no longer be relying upon the exemption from registration under the Exchange Act as set forth in Rule 12h-1(f) promulgated under the
Exchange Act, an Option, or prior to exercise, the Shares subject to the Option, may not be pledged, hypothecated or otherwise transferred or disposed of, in any manner,
including by entering into any short position, any “put equivalent position” or any “call equivalent position” (as defined in Rule 16a-1(h) and Rule 16a-1(b) of the Exchange
Act, respectively), other than to (i) persons who are “family members” (as defined in Rule 701(c)(3) of the Securities Act) through gifts or domestic relations orders, a trust in
which the Participant or any of such persons have the entire beneficial interest, or any other entity in which the Participant or any of such persons own the entire voting
interests, or (ii) to an executor or guardian of the Participant upon the death or disability of the Participant. Notwithstanding the foregoing sentence, the Administrator, in its sole
discretion, may determine to permit transfers to the Company or in connection with a Corporate Transaction or other acquisition transactions involving the Company to the
extent permitted by Rule 12h-1(f).
 

12. Adjustments; Dissolution or Liquidation; Corporate Transaction.
 

(a) Adjustments. In the event that any dividend or other distribution (whether in the form of cash, Shares, other securities, or other property), recapitalization,
stock split, reverse stock split, reorganization, merger, consolidation, split-up, spin-off, combination, repurchase, or exchange of Shares or other securities of the Company, or
other change in the corporate structure of the Company affecting the Shares occurs, the Administrator, in order to prevent diminution or enlargement of the benefits or potential
benefits intended to be made available under the Plan, will adjust the number and class of Shares that may be delivered under the Plan and/or the number, class, and price of
Shares covered by each outstanding Award; provided, however, that the Administrator will make such adjustments to an Award required by Section 25102(o) of the California
Corporations Code to the extent the Company is relying upon the exemption afforded thereby with respect to the Award.
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(b) Dissolution or Liquidation. In the event of the proposed dissolution or liquidation of the Company, the Administrator will notify each Participant as soon

as practicable prior to the effective date of such proposed transaction. To the extent it has not been previously exercised, an Award will terminate immediately prior to the
consummation of such proposed action.
 

(c) Corporate Transaction. In the event of a Corporate Transaction, the vesting of each outstanding Award will be accelerated so that Awards shall vest (and,
to the extent applicable, become exercisable) as to the Shares that otherwise would have been unvested. The Administrator may, in addition to accelerating vesting as provided
in the previous sentence, arrange or otherwise provide for the payment of cash or other consideration to Participants in exchange for the satisfaction and cancellation of all or
some Awards (whether vested or unvested) (based on the Fair Market Value, on the date of the Corporate Transaction, of the Award being cancelled, as determined by any
reasonable valuation method selected by the Administrator). The Administrator may, in lieu of the acceleration of vesting or cancelation of Awards as provided in the preceding
sentences, in its sole and absolute discretion cause each outstanding Award to be assumed, or cause substantially equivalent awards to be substituted, by the acquiring or
succeeding corporation (or any direct or indirect parent thereof) with appropriate adjustments as to the number and kind of shares and prices upon consummation of the
Corporate Transaction. The Administrator shall have the power and authority to make such other modifications, adjustments or amendments to outstanding Awards or this Plan
as the Administrator deems necessary or appropriate, subject however to the terms set forth above.
 

Notwithstanding anything in this Section 12(c) to the contrary, if a payment under an Award Agreement is subject to Code Section 409A and if the
“Corporate Transaction” definition contained in the Award Agreement does not comply with the definition of “change of control” for purposes of a distribution under Code
Section 409A, then any payment of an amount that is otherwise accelerated under this Section will be delayed until the earliest time that such payment would be permissible
under Code Section 409A without triggering any penalties applicable under Code Section 409A.

 
13. Tax Withholding.

 
(a) Withholding Requirements. Prior to the delivery of any Shares or cash pursuant to an Award (or exercise thereof), the Company will have the power and

the right to deduct or withhold, or require a Participant to remit to the Company, an amount sufficient to satisfy federal, state, local, foreign or other taxes (including the
Participant’s FICA obligation) required to be withheld with respect to such Award (or exercise thereof).
 

(b) Withholding Arrangements. The Administrator, in its sole discretion and pursuant to such procedures as it may specify from time to time, may permit a
Participant to satisfy such tax withholding obligation, in whole or in part by (without limitation) (i) paying cash, (ii) electing to have the Company withhold otherwise
deliverable Shares having a Fair Market Value equal to the minimum statutory amount required to be withheld, (iii) delivering to the Company already-owned Shares having a
Fair Market Value equal to the statutory amount required to be withheld, provided the delivery of such Shares will not result in any adverse accounting consequences, as the
Administrator determines in its sole discretion, or (iv) selling a sufficient number of Shares otherwise deliverable to the Participant through such means as the Administrator
may determine in its sole discretion (whether through a broker or otherwise) equal to the amount required to be withheld. The amount of the withholding requirement will be
deemed to include any amount which the Administrator agrees may be withheld at the time the election is made, not to exceed the amount determined by using the maximum
federal, state or local marginal income tax rates applicable to the Participant with respect to the Award on the date that the amount of tax to be withheld is to be determined. The
Fair Market Value of the Shares to be withheld or delivered will be determined as of the date that the taxes are required to be withheld.
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14. No Effect on Employment or Service. Neither the Plan nor any Award will confer upon a Participant any right with respect to continuing the Participant’s

relationship as a Service Provider with the Company, nor will they interfere in any way with the Participant’s right or the Company’s right to terminate such relationship at any
time, with or without cause, to the extent permitted by Applicable Laws.
 

15. Grant Date. The Grant Date of an Award will be, for all purposes, the date on which the Administrator makes the determination granting such Award, or such other
later date as is determined by the Administrator. Notice of the determination will be provided to each Participant within a reasonable time after the Grant Date.
 

16. Term of Plan. Subject to Section 20 of the Plan, the Plan will become effective upon its adoption by the Board (the “Effective Date”). Options may be granted
under this Plan for ten (10) years following the Effective Date, or such earlier date as this Plan is terminated under Section 17. Notwithstanding the foregoing, each Option
granted under the Plan shall remain in effect for the applicable term of the Option until such Option has been satisfied by the issuance of shares or has been terminated in
accordance with its terms and the terms of the Plan.

 
17. Amendment and Termination of the Plan.

 
(a) Amendment and Termination. The Board may at any time amend, alter, suspend or terminate the Plan.

 
(b) Stockholder Approval. The Company will obtain stockholder approval of any Plan amendment to the extent necessary and desirable to comply with

Applicable Laws. The Board, in its sole discretion, may submit any other amendment to the Plan for stockholder approval.
 

(c) Effect of Amendment or Termination. No amendment, alteration, suspension or termination of the Plan will impair the rights of any Participant, unless
mutually agreed otherwise between the Participant and the Administrator, which agreement must be in writing and signed by the Participant and the Company. Termination of
the Plan will not affect the Administrator’s ability to exercise the powers granted to it hereunder with respect to Awards granted under the Plan prior to the date of such
termination.
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18. Conditions Upon Issuance of Shares.

 
(a) Legal Compliance. Shares will not be issued pursuant to the exercise of an Award unless the exercise of such Award and the issuance and delivery of such

Shares will comply with Applicable Laws and will be further subject to the approval of counsel for the Company with respect to such compliance.
 

(b) Investment Representations. As a condition to the exercise of an Award, the Company may require the person exercising such Award to represent and
warrant at the time of any such exercise that the Shares are being purchased only for investment and without any present intention to sell or distribute such Shares if, in the
opinion of counsel for the Company, such a representation is required.
 

19. Inability to Obtain Authority. The inability of the Company to obtain authority from any regulatory body having jurisdiction, which authority is deemed by the
Company’s counsel to be necessary to the lawful issuance and sale of any Shares hereunder, will relieve the Company of any liability in respect of the failure to issue or sell
such Shares as to which such requisite authority will not have been obtained.
 

20. Stockholder Approval. The Plan will be subject to approval by the stockholders of the Company within twelve (12) months after the date the Plan is adopted by the
Board. Such stockholder approval will be obtained in the manner and to the degree required under Applicable Laws.
 

21. Information to Participants. Beginning on the earlier of (i) the date that the aggregate number of Participants under this Plan is five hundred (500) or more and the
Company is relying on the exemption provided by Rule 12h-1(f)(1) under the Exchange Act and (ii) the date that the Company is required to deliver information to Participants
pursuant to Rule 701 under the Securities Act, and until such time as the Company becomes subject to the reporting requirements of Section 13 or 15(d) of the Exchange Act, is
no longer relying on the exemption provided by Rule 12h-1(f)(1) under the Exchange Act or is no longer required to deliver information to Participants pursuant to Rule 701
under the Securities Act, the Company shall provide to each Participant the information described in paragraphs (e)(3), (4), and (5) of Rule 701 under the Securities Act not less
frequently than every six (6) months with the financial statements being not more than 180 days old and with such information provided either by physical or electronic delivery
to the Participants or by written notice to the Participants of the availability of the information on an Internet site that may be password-protected and of any password needed to
access the information. The Company may request that Participants agree to keep the information to be provided pursuant to this section confidential. If a Participant does not
agree to keep the information to be provided pursuant to this section confidential, then the Company will not be required to provide the information unless otherwise required
pursuant to Rule 12h-1(f)(1) under the Exchange Act or Rule 701 of the Securities Act.
 

22. Miscellaneous Provisions.
 

(a) Disclaimer of Rights. Notwithstanding anything contained in the Plan to the contrary, unless otherwise stated in the applicable Award Agreement, no
Award granted under the Plan shall be affected by any change of duties or position of the Participant, so long as such Participant continues to be a Service Provider. The
obligation of the Company to pay any benefits pursuant to this Plan shall be interpreted as a contractual obligation to pay only those amounts described herein, in the manner
and under the conditions prescribed herein. The Plan shall in no way be interpreted to require the Company to transfer any amounts to a third party trustee or otherwise hold any
amounts in trust or escrow for payment to any Participant or beneficiary under the terms of the Plan.
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(b) Captions. The use of captions in this Plan or any Award Agreement is for the convenience of reference only and shall not affect the meaning of any

provision of the Plan or such Award Agreement.
 

(c) Other Provisions. Each Award granted under the Plan may contain such other terms and conditions not inconsistent with the Plan as may be determined by
the Board, in its sole discretion.
 

(d) Number And Gender. With respect to words used in the Plan, the singular form shall include the plural form, the masculine gender shall include the
feminine gender, etc., as the context requires.
 

(e) Severability. If any provision of the Plan or any Award Agreement shall be determined to be illegal or unenforceable by any court of law in any
jurisdiction, the remaining provisions hereof and thereof shall be severable and enforceable in accordance with their terms, and all provisions shall remain enforceable in any
other jurisdiction.
 

(f) Governing Law. The validity and construction of the Plan and the instruments evidencing the Award hereunder shall be governed by the laws of the State
of Delaware, other than any conflicts or choice of law rule or principle that might otherwise refer construction or interpretation of this Plan and the instruments evidencing the
Awards granted hereunder to the substantive laws of any other jurisdiction.
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CAPRICOR, INC.

 
2012 NON-EMPLOYEE DIRECTOR STOCK OPTION PLAN

  
1. Purpose. The purpose of the Plan is to advance the interests of the Company by encouraging and enabling selected non-employee directors of the Company, upon

whose judgment, initiative and effort the Company is largely dependent for the successful conduct of its business, by giving them an inducement to acquire a proprietary interest
in the Company.
 

2. Definitions. As used herein, the following definitions will apply:
 

(a) “Administrator” means the Board or any of its Committees as will be administering the Plan, in accordance with Section 4 of this Plan.
 

(b) “Applicable Laws” means the requirements relating to the administration of equity-based awards under U.S. state corporate laws, U.S. federal and state
securities laws, the Code, any stock exchange or quotation system on which the Common Stock is listed or quoted and the applicable laws of any foreign country or jurisdiction
where Awards are, or will be, granted under the Plan.
 

(c) “Award” means, individually or collectively, a grant under the Plan of Options.
 

(d) “Board” means the Board of Directors of the Company.
 

(e) “Corporate Transaction” means (i) the dissolution or liquidation of the Company or a merger, consolidation, or reorganization of the Company with one or
more other entities in which the Company is not the surviving entity, (ii) a sale of substantially of all of the assets of the Company to another person or entity, or (iii) any
transaction (including without limitation a merger or reorganization in which the Company is the surviving entity) which results in any person or entity (other than persons who
are shareholders or affiliates immediately prior to the transaction) owning 50% or more the combined voting power of all classes of stock of the Company.
 

Notwithstanding the foregoing, a transaction will not be deemed a Corporate Transaction unless the transaction qualifies as a change in control event
within the meaning of Code Section 409A, as it has been and may be amended from time to time, and any proposed or final Treasury Regulations and Internal Revenue Service
guidance that has been promulgated or may be promulgated thereunder from time to time.
 

Further and for the avoidance of doubt, a transaction will not constitute a Corporate Transaction if: (i) its sole purpose is to change the state of the
Company’s incorporation, or (ii) its sole purpose is to create a holding company that will be owned in substantially the same proportions by the persons who held the
Company’s securities immediately before such transaction.

 

 



 

 
(f) “Code” means the Internal Revenue Code of 1986, as amended. Any reference to a section of the Code herein will be a reference to any successor or

amended section of the Code.
 

(g) “Committee” means a committee of Directors or of other individuals satisfying Applicable Laws appointed by the Board, or by the compensation
committee of the Board, in accordance with Section 4 hereof.
 

(h) “Common Stock” means the common stock of the Company.
 

(i) “Company” means Capricor, Inc., a Delaware corporation, or any successor thereto.
  

(j) “Director” means a member of the Board who is not an employee of the Company.
 

(k) “Disability” means total and permanent disability as defined in Code Section 22(e)(3), provided that the Administrator in its discretion may determine
whether a permanent and total disability exists in accordance with uniform and non-discriminatory standards adopted by the Administrator from time to time.
 

(l) “Exchange Act” means the Securities Exchange Act of 1934, as amended.
 

(m) “Exchange Program” means a program under which (i) outstanding Awards are surrendered or cancelled in exchange for Awards of the same type (which
may have higher or lower exercise prices and different terms), Awards of a different type, and/or cash, (ii) Participants would have the opportunity to transfer any outstanding
Awards to a financial institution or other person or entity selected by the Administrator, and/or (iii) the exercise price of an outstanding Award is reduced or increased. The
Administrator will determine the terms and conditions of any Exchange Program in its sole discretion.
 

(n) “Fair Market Value” means the value of a share of Common Stock, determined as follows: if on the Grant Date or other determination date the Common
Stock is listed on an established national or regional stock exchange, is admitted to quotation on The Nasdaq Stock Market, Inc. or is publicly traded on an established securities
market, the Fair Market Value of a share of Common Stock shall be the closing price of the Common Stock in such exchange or in such market (if there is more than one such
exchange or market the Board shall determine the appropriate exchange or market) on the Grant Date or such other determination date (or if there is no such reported closing
price, the Fair Market Value shall be the mean between the highest bid and lowest asked prices or between the high and low sale prices on such trading day) or, if no sale of
Common Stock is reported for such trading day, on the next preceding day on which any sale shall have been reported. If the Common Stock is not listed on such an exchange,
quoted on such system or traded on such a market, Fair Market Value shall be the value of the Common Stock as determined by the Board in good faith.
 

(o) “Grant Date” means, as determined by the Board or the Committee, the latest to occur of (i) the date as of which the Board or such Committee approves
an Option, (ii) the date on which the recipient of an Option first becomes eligible to receive an Option under Section 5 hereof, or (iii) such other date as may be specified by the
Board or such Committee.
 

 



 

 
(p) “Option” means a stock option granted pursuant to the Plan.

 
(q) “Parent” means a “parent corporation,” whether now or hereafter existing, as defined in Code Section 424(e).

 
(r) “Participant” means the holder of an outstanding Award.

 
(s) “Plan” means this 2012 Non-Employee Director Stock Option Plan.

 
(t) “Share” means a share of the Common Stock, as adjusted in accordance with

Section 9 of the Plan.
 

(u) “Stock Option Agreement” means the written or electronic agreement setting forth the terms and provisions applicable to each Award granted under the
Plan. The Stock Option Agreement is subject to the terms and conditions of the Plan
 

3. Stock Subject to the Plan.
 

(a) Stock Subject to the Plan. Subject to the provisions of Section 9 of the Plan, the maximum aggregate number of Shares that may be subject to Awards and
sold under the Plan is
1,500,000 Shares. The Shares may be authorized but unissued, or reacquired Common Stock.

 
(b) Lapsed Awards. If an Award expires or becomes unexercisable without having been exercised in full, or is surrendered pursuant to an Exchange Program,

the unpurchased Shares which were subject thereto will become available for future grant or sale under the Plan (unless the Plan has terminated). Shares that have actually been
issued under the Plan under any Award will not be returned to the Plan and will not become available for future distribution under the Plan. Shares used to pay the exercise price
of an Award will become available for future grant or sale under the Plan.
 

(c) Share Reserve. The Company, during the term of this Plan, will at all times reserve and keep available such number of Shares as will be sufficient to
satisfy the requirements of the Plan.
 

4. Administration of the Plan.
 

(a) Procedure. Other than as provided above, the Plan will be administered by (A) the Board or (B) a Committee, which Committee will be constituted to
satisfy Applicable Laws.
 

(b) Powers of the Administrator. Subject to the provisions of the Plan, and in the case of a Committee, subject to the specific duties delegated by the Board to
such Committee, the Administrator will have the authority, in its discretion:
 

(i) to determine the Fair Market Value;
 

 



 

 
(ii) to select the Directors to whom Awards may be granted hereunder; granted hereunder;

 
(iii) to determine the number of Shares to be covered by each Award

 
(iv) to approve forms of Stock Option Agreements for use under the Plan;

 
(v) to determine the terms and conditions, not inconsistent with the terms of the Plan, of any Award granted hereunder. Such terms and conditions

include, but are not limited to, the exercise price, the time or times when Awards may be exercised (which may be based on performance criteria), any vesting acceleration or
waiver of forfeiture restrictions, and any restriction or limitation regarding any Award or the Shares relating thereto, based in each case on such factors as the Administrator will
determine;

 
(vi) to institute and determine the terms and conditions of an Exchange Program;

 
(vii) to construe and interpret the terms of the Plan and Awards granted pursuant to the Plan;

 
(viii) to prescribe, amend and rescind rules and regulations relating to the Plan, including rules and regulations relating to sub-plans established for the

purpose of satisfying applicable foreign laws or for qualifying for favorable tax treatment under applicable foreign laws;
 

(ix) to modify or amend each Award (subject to Section 14(c) of the Plan), including but not limited to the discretionary authority to extend the post-
termination exercisability period of Awards and to extend the maximum term of an Option (subject to Section 6(c));

 
(x) to authorize any person to execute on behalf of the Company any instrument required to effect the grant of an Award previously granted by the

Administrator;
 

(xi) to allow a Participant to defer the receipt of the payment of cash or the delivery of Shares that otherwise would be due to such Participant under an
Award; and

 
(xii) to make all other determinations deemed necessary or advisable for administering the Plan.

 
(c) Effect of Administrator’s Decision. The Administrator’s decisions, determinations and interpretations will be final and binding on all Participants and any

other holders of Awards.
 

5. Eligibility. No Option granted under the Plan will be an incentive stock option within the meaning of Section 422 of the Code.
 

6. Stock Options.
 

 



 

 
(a) Grant of Options. Subject to the terms and provisions of the Plan, the Administrator, at any time and from time to time, may grant Options in such amounts

as the Administrator, in its sole discretion, will determine.
 

(b) Option Agreement. Each Award of an Option will be evidenced by an Stock Option Agreement that will specify the exercise price, the term of the Option,
the number of Shares subject to the Option, the exercise restrictions, if any, applicable to the Option, and such other terms and conditions as the Administrator, in its sole
discretion, will determine.
 

(c) Term of Option. The term of each Option will be stated in the Stock Option Agreement; provided, however, that the term will be no more than ten (10)
years from the Grant Date thereof.
 

(d) Option Exercise Price and Consideration.
 

(i) Exercise Price. The per Share exercise price for the Shares to be issued pursuant to the exercise of an Option will be determined by the Administrator,
but will be no less than one hundred percent (100%) of the Fair Market Value per Share on the Grant Date.

 
(ii) Waiting Period and Exercise Dates. At the time an Option is granted, the Administrator will fix the period within which the Option may be exercised

and will determine any conditions that must be satisfied before the Option may be exercised.
 

(iii) Form of Consideration. The Administrator will determine the acceptable form of consideration for exercising an Option, including the method of
payment.

 
(e) Exercise of Option.

 
(i) Procedure for Exercise; Rights as a Stockholder. Any Option granted hereunder will be exercisable according to the terms of the Plan and at such

times and under such conditions as determined by the Administrator and set forth in the Stock Option Agreement. An Option may not be exercised for a fraction of a Share.
 

An Option will be deemed exercised when the Company receives: (i) notice of exercise (in such form as the Administrator may specify from time to
time) from the person entitled to exercise the Option, and (ii) full payment for the Shares with respect to which the Option is exercised. Full payment may consist of any
consideration and method of payment authorized by the Administrator and permitted by the Stock Option Agreement. Shares issued upon exercise of an Option will be issued in
the name of the Participant or, if requested by the Participant, in the name of the Participant and his or her spouse. Until the Shares are issued (as evidenced by the appropriate
entry on the books of the Company or of a duly authorized transfer agent of the Company), no right to vote or receive dividends or any other rights as a stockholder will exist
with respect to the Shares subject to an Option, notwithstanding the exercise of the Option. The Company will issue (or cause to be issued) such Shares promptly after the
Option is exercised. No adjustment will be made for a dividend or other right for which the record date is prior to the date the Shares are issued, except as provided in Section 9
of the Plan.

 



 

 
Exercising an Option in any manner will decrease the number of Shares thereafter available, both for purposes of the Plan and for sale under the

Option, by the number of Shares as to which the Option is exercised.
 

(ii) Termination of Relationship as a Director. If a Participant ceases to be a Director, other than upon the Participant’s termination as the result of the
Participant’s death or Disability, the Participant may exercise his or her Option within ninety (90) days of termination, or such longer period of time as is specified in the Stock
Option Agreement or as determined by the Administrator (but in no event later than the expiration of the term of such Option as set forth in the Stock Option Agreement) to the
extent that the Option is vested on the date of termination. Unless otherwise provided by the Administrator, if on the date of termination the Participant is not vested as to his or
her entire Option, the Shares covered by the unvested portion of the Option will revert to the Plan. If after termination the Participant does not exercise his or her Option within
the time specified by the Administrator, the Option will terminate, and the Shares covered by such Option will revert to the Plan.

 
(iii) Disability of Participant. If a Participant ceases to be a Director as a result of the Participant’s Disability, the Participant may exercise his or her

Option within one (1) year of termination, or such longer period of time as is specified in the Stock Option Agreement or as determined by the Administrator (but in no event
later than the expiration of the term of such Option as set forth in the Stock Option Agreement) to the extent the Option is vested on the date of termination. Unless otherwise
provided by the Administrator, if on the date of termination the Participant is not vested as to his or her entire Option, the Shares covered by the unvested portion of the Option
will revert to the Plan. If after termination the Participant does not exercise his or her Option within the time specified herein, the Option will terminate, and the Shares covered
by such Option will revert to the Plan.

 
(iv) Death of Participant. If a Participant dies while a Director, the Option may be exercised within one (1) year following the Participant’s death, or

within such longer period of time as is specified in the Stock Option Agreement or as determined by the Administrator (but in no event later than the expiration of the term of
such Option as set forth in the Stock Option Agreement) to the extent that the Option is vested on the date of death, by the Participant’s designated beneficiary, provided such
beneficiary has been designated prior to the Participant’s death in a form acceptable to the Administrator. If no such beneficiary has been designated by the Participant, then
such Option may be exercised by the personal representative of the Participant’s estate or by the person(s) to whom the Option is transferred pursuant to the Participant’s will or
in accordance with the laws of descent and distribution. Unless otherwise provided by the Administrator, if at the time of death Participant is not vested as to his or her entire
Option, the Shares covered by the unvested portion of the Option will immediately revert to the Plan. If the Option is not so exercised within the time specified herein, the
Option will terminate, and the Shares covered by such Option will revert to the Plan.

 
7. Compliance With Code Section 409A. Awards will be designed and operated in such a manner that they are either exempt from the application of, or comply with,

the requirements of Code Section 409A, except as otherwise determined in the sole discretion of the Administrator. The Plan and each Stock Option Agreement under the Plan
is intended to meet the requirements of Code Section 409A and will be construed and interpreted in accordance with such intent, except as otherwise determined in the sole
discretion of the Administrator. To the extent that an Award or payment, or the settlement thereof, is subject to Code Section 409A the Award will be granted, paid, settled in a
manner that will meet the requirements of Code Section 409A, such that the grant, payment, settlement or deferral will not be subject to the additional tax or interest applicable
under Code Section 409A.

 

 



 

 
8. Limited Transferability of Awards.

 
(a) Unless determined otherwise by the Administrator, Awards may not be sold, pledged, assigned, hypothecated, or otherwise transferred in any manner

other than by will or by the laws of descent and distribution, and may be exercised, during the lifetime of the Participant, only by the Participant. If the Administrator makes an
Award transferable, such Award may only be transferred (i) by will, (ii) by the laws of descent and distribution, or (iii) as permitted by Rule 701 of the Securities Act of 1933,
as amended (the “Securities Act”).
 

(b) Further, until the Company becomes subject to the reporting requirements of Section 13 or 15(d) of the Exchange Act, or after the Administrator
determines that it is, will, or may no longer be relying upon the exemption from registration under the Exchange Act as set forth in Rule 12h-1(f) promulgated under the
Exchange Act, an Option, or prior to exercise, the Shares subject to the Option, may not be pledged, hypothecated or otherwise transferred or disposed of, in any manner,
including by entering into any short position, any “put equivalent position” or any “call equivalent position” (as defined in Rule 16a-1(h) and Rule 16a-1(b) of the Exchange
Act, respectively), other than to (i) persons who are “family members” (as defined in Rule 701(c)(3) of the Securities Act) through gifts or domestic relations orders, or (ii) to an
executor or guardian of the Participant upon the death or disability of the Participant. Notwithstanding the foregoing sentence, the Administrator, in its sole discretion, may
determine to permit transfers to the Company or in connection with a Corporate Transaction or other acquisition transactions involving the Company to the extent permitted by
Rule 12h-1(f).
 

9. Adjustments; Dissolution or Liquidation; Corporate Transaction.
 

(a) Adjustments. In the event that any dividend or other distribution (whether in the form of cash, Shares, other securities, or other property), recapitalization,
stock split, reverse stock split, reorganization, merger, consolidation, split-up, spin-off, combination, repurchase, or exchange of Shares or other securities of the Company, or
other change in the corporate structure of the Company affecting the Shares occurs, the Administrator, in order to prevent diminution or enlargement of the benefits or potential
benefits intended to be made available under the Plan, will adjust the number and class of Shares that may be delivered under the Plan and/or the number, class, and price of
Shares covered by each outstanding Award; provided, however, that the Administrator will make such adjustments to an Award required by Section 25102(o) of the California
Corporations Code or other applicable guidance to the extent the Company is relying upon the exemption afforded thereby with respect to the Award.
 

(b) Dissolution or Liquidation. In the event of the proposed dissolution or liquidation of the Company, the Administrator will notify each Participant as soon
as practicable prior to the effective date of such proposed transaction. To the extent it has not been previously exercised, an Award will terminate immediately prior to the
consummation of such proposed action.

 

 



 

 
(c) Corporate Transaction. In the event of a Corporate Transaction, each outstanding Award will be assumed, or substantially equivalent awards will be

substituted, by the acquiring or succeeding corporation (or an affiliate thereof) with appropriate adjustments as to the number and kind of shares and prices upon consummation
of the Corporate Transaction. Notwithstanding the foregoing, instead of having outstanding Awards be assumed or replaced with equivalent awards, the Administrator may in
its sole and absolute discretion and authority, without obtaining the approval or consent of the Company’s shareholders or any Participant with respect to his or her outstanding
Awards, take one or more of the following actions (with respect to any or all of the Awards):
 

(i) accelerate the vesting of Awards so that Awards shall vest (and, to the extent applicable, become exercisable) as to the Shares that otherwise would
have been unvested;

 
(ii) arrange or otherwise provide for the payment of cash or other consideration to Participants in exchange for the satisfaction and cancellation of all or

some outstanding Awards (based on the Fair Market Value, on the date of the Corporate Transaction, of the Award being cancelled, based on any reasonable valuation method
selected by the Administrator); and

 
(iii) make such other modifications, adjustments or amendments to outstanding Awards or this Plan as the Administrator deems necessary or appropriate,

subject however to the terms set forth above.
 

For the purposes of this Section 9(c), an Award will be considered assumed if, following the Corporate Transaction, the Award confers the right to purchase
or receive, for each Share subject to the Award immediately prior to the Corporate Transaction, the consideration (whether stock, cash, or other securities or property) received
in the Corporate Transaction by holders of Common Stock for each Share held on the effective date of the transaction (and if holders were offered a choice of consideration, the
type of consideration chosen by the holders of a majority of the outstanding Shares); provided, however, that if such consideration received in the Corporate Transaction is not
solely common stock of the successor corporation or its Parent, the Administrator may, with the consent of the successor corporation, provide for the consideration to be
received upon the exercise of an Option, for each Share subject to such Award, to be solely common stock of the successor corporation or its Parent equal in fair market value to
the per share consideration received by holders of Common Stock in the Corporate Transaction.
 

Notwithstanding anything in this Section 9(c) to the contrary, if a payment under an Stock Option Agreement is subject to Code Section 409A and if the
definition of “Corporate Transaction” contained in this Plan does not comply with the definition of “change of control” for purposes of a distribution under Code Section 409A,
then any payment of an amount that is otherwise accelerated under this Section will be delayed until the earliest time that such payment would be permissible under Code
Section 409A without triggering any penalties applicable under Code Section 409A.
 

10. Tax Withholding.
 

 



 

 
(a) Withholding Requirements. Prior to the delivery of any Shares or cash pursuant to an Award (or exercise thereof), the Company will have the power and

the right to deduct or withhold, or require a Participant to remit to the Company, an amount sufficient to satisfy federal, state, local, foreign or other taxes (including
Participant’s FICA obligation, if any) required to be withheld with respect to such Award (or exercise thereof).
 

(b) Withholding Arrangements. The Administrator, in its sole discretion and pursuant to such procedures as it may specify from time to time, may permit a
Participant to satisfy such tax withholding obligation, in whole or in part by (without limitation) (i) paying cash, (ii) electing to have the Company withhold otherwise
deliverable Shares having a Fair Market Value equal to the minimum statutory amount required to be withheld, (iii) delivering to the Company already-owned Shares having a
Fair Market Value equal to the statutory amount required to be withheld, provided the delivery of such Shares will not result in any adverse accounting consequences, as the
Administrator determines in its sole discretion, or (iv) selling a sufficient number of Shares otherwise deliverable to the Participant through such means as the Administrator
may determine in its sole discretion (whether through a broker or otherwise) equal to the amount required to be withheld. The amount of the withholding requirement will be
deemed to include any amount which the Administrator agrees may be withheld at the time the election is made, not to exceed the amount determined by using the maximum
federal, state or local marginal income tax rates applicable to the Participant with respect to the Award on the date that the amount of tax to be withheld is to be determined. The
Fair Market Value of the Shares to be withheld or delivered will be determined as of the date that the taxes are required to be withheld.
 

11. No Effect on Service. Neither the Plan nor any Award will confer upon a Participant any right with respect to continuing the Participant’s relationship as a Director
with the Company, nor will they interfere in any way with the Participant’s right or the Company’s right to terminate such relationship at any time, with or without cause, to the
extent permitted by Applicable Laws.
 

12. Grant Date. Notice of the determination of the Grant Date will be provided to each Participant within a reasonable time after the Grant Date.
 

13. Term of Plan. Options may be granted under this Plan for ten (10) years following the Effective Date, or such earlier date as this Plan is terminated under Section
14. Notwithstanding the foregoing, each Option granted under the Plan shall remain in effect until such Option has been satisfied by the issuance of shares or has been
terminated in accordance with its terms and the terms of the Plan.
 

14. Amendment and Termination of the Plan.
 

(a) Amendment and Termination. The Board may at any time amend, alter, suspend or terminate the Plan.
 

(b) Stockholder Approval. The Company will obtain stockholder approval of any Plan amendment to the extent necessary and desirable to comply with
Applicable Laws. The Board, in its sole discretion, may submit any other amendment to the Plan for stockholder approval.
 

(c) Effect of Amendment or Termination. No amendment, alteration, suspension or termination of the Plan will impair the rights of any Participant, unless
mutually agreed otherwise between the Participant and the Administrator, which agreement must be in writing and signed by the Participant and the Company. Termination of
the Plan will not affect the Administrator’s ability to exercise the powers granted to it hereunder with respect to Awards granted under the Plan prior to the date of such
termination.
 

 



 

 
15. Conditions Upon Issuance of Shares.

 
(a) Legal Compliance. Shares will not be issued pursuant to the exercise of an Award unless the exercise of such Award and the issuance and delivery of such

Shares will comply with Applicable Laws and will be further subject to the approval of counsel for the Company with respect to such compliance.
 

(b) Investment Representations. As a condition to the exercise of an Award, the Company may require the person exercising such Award to represent and
warrant at the time of any such exercise that the Shares are being purchased only for investment and without any present intention to sell or distribute such Shares if, in the
opinion of counsel for the Company, such a representation is required.
 

16. Inability to Obtain Authority. The inability of the Company to obtain authority from any regulatory body having jurisdiction, which authority is deemed by the
Company’s counsel to be necessary to the lawful issuance and sale of any Shares hereunder, will relieve the Company of any liability in respect of the failure to issue or sell
such Shares as to which such requisite authority will not have been obtained.
 

17. Miscellaneous Provisions.
 

(a) Disclaimer of Rights. Notwithstanding anything contained in the Plan to the contrary, unless otherwise stated in the applicable Stock Option Agreement,
no Option granted under the Plan shall be affected by any change of duties or position of the Participant, so long as such Participant continues to be a Director. The obligation of
the Company to pay any benefits pursuant to this Plan shall be interpreted as a contractual obligation to pay only those amounts described herein, in the manner and under the
conditions prescribed herein. The Plan shall in no way be interpreted to require the Company to transfer any amounts to a third party trustee or otherwise hold any amounts in
trust or escrow for payment to any Participant or beneficiary under the terms of the Plan.
 

(b) Captions. The use of captions in this Plan or any Stock Option Agreement is for the convenience of reference only and shall not affect the meaning of any
provision of the Plan or such Stock Option Agreement.
 

(c) Other Provisions. Each Option granted under the Plan may contain such other terms and conditions not inconsistent with the Plan as may be determined by
the Board, in its sole discretion.
 

(d) Number And Gender. With respect to words used in this Plan, the singular form shall include the plural form, the masculine gender shall include the
feminine gender, etc., as the context requires.

 

 



 

 
(e) Severability. If any provision of the Plan or any Stock Option Agreement shall be determined to be illegal or unenforceable by any court of law in any

jurisdiction, the remaining provisions hereof and thereof shall be severable and enforceable in accordance with their terms, and all provisions shall remain enforceable in any
other jurisdiction.
 

(f) Governing Law. The validity and construction of this Plan and the instruments evidencing the Option hereunder shall be governed by the laws of the State
of Delaware, other than any conflicts or choice of law rule or principle that might otherwise refer construction or interpretation of this Plan and the instruments evidencing the
Options granted hereunder to the substantive laws of any other jurisdiction.
 

 



 
Capricor, Inc.

Incentive Stock Option Agreement
 

This Incentive Stock Option Agreement (the "Agreement") certifies that, pursuant to the Capricor, Inc. 2006 Stock Option Plan (the "Plan"), the Board has granted
an option to purchase shares of Common Stock of Capricor, Inc. as stated below. Capitalized terms used herein and not defined shall have the meaning ascribed to such
terms in the Plan.

 
Optionee:   
   
Optionee's address:   
   
   
Social Security No.:   
   
Option Shares: _____shares  of  Common   Stock  (the  "Option Shares").  

 
 

Per Share Exercise Price: $_____ per share  
   
Grant Date: __________________, 20 _______  

 
Expiration Date: Tenth Anniversary of Grant Date  
   
Summary Vesting Schedule:          

 
This Agreement is subject to the 2006 Stock Option Plan.
 

CAPRICOR, INC. 
   

    
    
Dated: By:    (SEAL)

 
 
The undersigned hereby accepts the foregoing option and agrees to the terms and conditions thereof. The undersigned hereby acknowledges receipt of a copy of the

Company’s 2006 Stock Option Plan and agrees to be bound by the terms of such Plan.
 

 OPTIONEE:    
    
 DATE:   

 
 

 



 

 
Terms and Conditions of Incentive Stock Option Agreement

 
1. Grant of Option. Capricor, Inc., a Delaware corporation (the "Company"), hereby grants to the Optionee, as of the applicable Grant Date, an option, pursuant to the

Plan, to purchase an aggregate number of shares (the "Option Shares") of the Company's common stock (the "Common Stock"), at the Per Share Exercise Price, purchasable as
set forth in and subject to the terms and conditions of this option and the Plan. Except where the context otherwise requires, the term "Company" shall include all future
subsidiaries of the Company as defined in Sections 424(e) and 424(f) of the Internal Revenue Code of 1986, as amended or replaced from time to time (the "Code") and any
other business venture (including, without limitation, joint venture or limited liability company) in which the Company has a controlling interest, as determined by the Board of
Directors of the Company (the "Board").
 

2. Incentive Stock Option. This option is intended to qualify as an incentive stock option within the meaning of Section 422 of the Code, and, as such, is subject to the
requirements and limitations contained in Section 11 of the Plan.
 

3. Exercise of Option and Provisions for Termination.
 

(a) Vesting Schedule. Except as otherwise provided in this Agreement, the option for the Option Shares may be exercised prior to the tenth anniversary of the Grant
Date (hereinafter the "Option Expiration Date") and shall vest (provided Optionee is then an employee) in installments as forth on the cover page. No fractional shares of
Common Stock shall be issued upon conversion of this option, nor shall the Company be required to pay cash in lieu of fractional interests, it being the intent of the parties that
all fractional shares shall be eliminated and that all issuances of Common Stock shall be rounded up to the nearest whole share. The right of exercise shall be cumulative so that
if the option is not exercised to the maximum extent permissible during any exercise period, it shall be exercisable, in whole or in part, with respect to all shares not so
purchased at any time prior to the Option Expiration Date or the earlier termination of this option. This option may not be exercised at any time on or after the Option Expiration
Date, except as otherwise provided in Section 3(e) below. At the sole election of the Board of Directors (in its sole discretion), the vesting of the Option Shares may be
accelerated upon mergers, sales of substantially all assets, and other significant events.
 

(b) Exercise. Subject to the conditions set forth in this Agreement and the Plan, this option shall be exercised by the Optionee's delivery of written notice of
exercise to the Company, specifying the number of shares to be purchased and the purchase price to be paid therefor and accompanied by payment in full accordance with
Section 4 hereof. Such exercise shall be effective upon receipt by the Company of such written notice together with the required payment. The Optionee may purchase less than
the number of shares covered hereby, provided that no partial exercise of this option may be for any fractional share or for fewer than ten whole shares.
 

(c) Continuous Relationship with the Company Required. Except as otherwise provided in this Section 3 and Section 11(d) of the Plan, this option may not be
exercised unless the Optionee, at the time he or she exercises this option, is, and has been at all times since the date of grant of this option, an employee of the Company (an
"Eligible Optionee").

 

 



 

 
(d) Termination of Relationship with the Company. If the Optionee ceases to be an Eligible Optionee for any reason, then, except as provided in paragraphs (e) and

(f) below, the right to exercise this option shall terminate three (3) months after such cessation (but in no event after the Expiration Date applicable to such option), provided that
this option: (i) shall be intended to remain an incentive stock option for the period of three (3) months after such cessation (to the extent permitted by applicable law), and (ii)
shall be exercisable only to the extent that the Optionee was entitled to exercise this option on the date of such cessation. Notwithstanding the foregoing, if the Optionee, prior to
the Option Expiration Date, materially violates the non-competition or confidentiality provisions of any employment contract, confidentiality and nondisclosure agreement or
other agreement between the Optionee and the Company, the right to exercise the options granted under this Agreement shall terminate immediately upon such violation.
 

(e) Exercise Period Upon Death or Disability. If the Optionee dies or becomes disabled (within the meaning of Section 22(e)(3) of the Code) prior to the Option
Expiration Date while he or she is an Eligible Optionee, or if the Optionee dies within three (3) months after the Optionee ceases to be an Eligible Optionee (other than as the
result of a termination of such relationship by the Company for "cause" as specified in paragraph (f) below), this option shall be exercisable, within the period of one (1) year
following the date of death, and within the period of one (1) year following the disability, of the Optionee (whether or not such exercise occurs before the applicable Expiration
Date), by the Optionee or by the person to whom this option is transferred by will or the laws of descent and distribution, provided that this option shall be exercisable only to
the extent that this option was exercisable by the Optionee on the date of his or her death or disability. Except as otherwise indicated by the context, the term "Optionee", as used
in this option, shall be deemed to include the estate of the Optionee or any person who acquires the right to exercise this option by bequest or inheritance or otherwise by reason
of the death of the Optionee.
 

(f) Discharge for Cause. If the Optionee, prior to the Option Expiration Date, is discharged by the Company for “cause” (as defined below), the right to exercise
this option shall terminate immediately upon such cessation of employment. “Cause” shall mean willful misconduct by the Optionee or willful failure to perform his or her
responsibilities in the best interests of the Company (including, without limitation, breach by the Optionee of any provision of any employment, consulting, advisory,
nondisclosure, confidentiality, non-competition or other similar agreement between the Optionee and the Company), as determined by the Board of Directors of the Company,
which determination shall be conclusive. The Optionee shall be considered to have been discharged “for cause” if the Company determines, within (30) days after the
Optionee’s resignation, that discharge for cause was warranted.
 

4. Purchase Price.
 

(a) General. Subject to Section 2.2 of the Plan, the purchase price per share of stock deliverable upon the exercise of an option shall be determined by the Board of
Directors, provided, however, that the exercise price shall not be less than 100% of the fair market value of such stock, as determined by the Board of Directors, at the time of
grant of such option, or less than 110% of such fair market value in the case of options described in Section 11(b) of the Plan.
 

(b) Method of Payment. Options granted under the Plan may provide for the payment of the exercise price by delivery of (i) cash or a check to the order of the
Company in an amount equal to the exercise price of such options, (ii) shares of Common Stock of the Company already owned by the Optionee having a Fair Market Value
equal in amount to the exercise price of the options being exercised, (iii) written direction from the Optionee to exercise the options on a net basis ("cashless exercise")
whereupon the number of shares of Common Stock issued upon such exercise shall be reduced by that number of shares which have an aggregate Fair Market Value equal to
the requisite aggregate Exercise Price, (iv) a promissory note of the Optionee payable on such terms (as are specified by the Board of Directors in its sole discretion) which the
Board of Directors determines are consistent with the purpose of the Plan and with applicable laws and regulations, or (v) any combination of the aforementioned methods or by
any other means deemed acceptable by the Board of Directors. For purposes hereof, the term "Fair Market Value" shall mean (1) if the Common Stock is then traded on any
national securities exchange or the Nasdaq National market, the average closing price for the Company's Common Stock for the last ten (10) trading days prior to the Exercise
Date, or (2) if not so traded, the good faith determination of the Board of Directors of the Company.
 

 



 

 
5. Delivery of Shares; Compliance with Securities Law, Etc.

 
(a) General. The Company shall, upon payment of the option price for the number of shares purchased and paid for, make prompt delivery of such shares to the

Optionee, provided that if any law or regulation requires the Company to take any action with respect to such shares before the issuance thereof, then the date of delivery of such
shares shall be extended for the period necessary to complete such action.
 

(b) Listing, Qualification, Etc. This option shall be subject to the requirement that if, at any time, counsel to the Company shall determine that the listing,
registration, or qualification of the shares subject hereto upon or with any securities exchange or regulatory body, or that the disclosure of non-public information or the
satisfaction of any other condition is necessary as a condition of, or in connection with, the issuance or purchase of shares hereunder, this option may not be exercised, in whole
or in part, unless such listing, registration, qualification, consent, or approval, disclosure or satisfaction of such other condition shall have been effected or obtained on terms
acceptable to the Board of Directors (or an opinion of counsel has been obtained that such registration, qualification, consent, or approval is not necessary). Nothing herein shall
be deemed to require the Company to apply for, effect or obtain such listing, registration, qualification, or disclosure, or to satisfy such other condition.
 

6. Nontransferability of Option. This option is personal and no rights granted hereunder may be transferred, assigned, pledged or hypothecated in any way (whether by
operation of law or otherwise), nor shall any such rights be subject to execution, attachment or similar process, except that this option may be transferred by will or the laws of
descent and distribution. Upon any attempt to transfer, assign, pledge, hypothecate or otherwise dispose of this option or of such rights contrary to the provisions hereof, or upon
the levy of any attachment or similar process upon this option or such rights, this option and such rights shall, at the election of the Company, become null and void.
 

7. No Special Employment or Similar Rights. Nothing contained in the Plan or this option shall be construed or deemed by any person under any circumstances to bind
the Company to continue the employment or other relationship of the Optionee with the Company for the period within which this option may be exercised.
 

8. Rights as a Shareholder. The Optionee shall have no rights as a shareholder with respect to any shares which may be purchased by exercise of this option (including,
without limitation, any rights to receive dividends or non-cash distributions with respect to such shares) unless and until a certificate representing such shares is duly issued and
delivered to the Optionee. No adjustment shall be made for dividends or other rights for which the record date is prior to the date such certificate is issued.

 

 



 

 
9. Withholding Taxes . The Company's obligation to deliver shares upon the exercise of this option shall be subject to the Optionee's satisfaction of all applicable

federal, state and local income and employment tax withholding requirements.
 

10. Investment Representations, Legends, and Agreements.
 

(a) Representations. The Company may require any person to whom an Option is granted, as a condition of exercising such Option, to give written assurances in
substance and form satisfactory to the Company to the effect that such person is acquiring the Common Stock subject to the option for his or her own account for investment
and not with any present intention of selling or otherwise distributing the same, and to such other effects as the Company deems necessary or appropriate in order to comply
with federal and applicable state securities laws, or with covenants or representations made by the Company in connection with any public offering of its Common Stock. The
Optionee represents warrants and covenants that:
 

(i) Any shares purchased upon exercise of this option shall be acquired for the Optionee's account for investment only, and not with a view to, or for sale
in connection with, any distribution of the shares in violation of the Securities Act of 1933 (the "Securities Act"), or any rule or regulation under the Securities Act.
 

(ii) The Optionee has had such opportunity as he or she has deemed adequate to obtain from representatives of the Company such information as is
necessary to permit the Optionee to evaluate the merits and risks of his or her investment in the Company.
 

(iii) The Optionee is able to bear the economic risk of holding such shares acquired pursuant to the exercise of this option for an indefinite period.
 

(iv) The Optionee understands that (A) the shares acquired pursuant to the exercise of this option will not be registered under the Securities Act and are
"restricted securities" within the meaning of Rule 144 under the Securities Act; (B) such shares cannot be sold, transferred or otherwise disposed of unless they are
subsequently registered under the Securities Act or an exemption from registration is then available; (C) in any event, an exemption from registration under Rule 144 or
otherwise under the Securities Act will not be available for at least two (2) years and even then will not be available unless a public market then exists for the Common Stock,
adequate information concerning the Company is then available to the public, and other terms and conditions of Rule 144 are complied with; and (D) there is now no
registration statement on file with the Securities and Exchange Commission with respect to any stock of the Company and the Company has no obligation or current intention to
register any shares acquired pursuant to the exercise of this option under the Securities Act.
 

(v) The Optionee covenants and agrees that, if the Company offers any of its Common Stock for sale pursuant to a registration statement under the
Securities Act, the Optionee will not, without the prior written consent of the Company, offer, sell, contract to sell or otherwise dispose of, directly or indirectly (a
"Disposition"), any shares purchased upon exercise of this option for a period of one hundred-eighty (180) days after the effective date of such registration statement.
 

By making payment upon exercise of this option, the Optionee shall be deemed to have reaffirmed, as of the date of such payment, the representations, covenant, and
agreement made in this Section 10.

 

 



 

 
(b) Legends on Stock Certificate. All stock certificates representing shares of Common Stock issued to the Optionee upon exercise of this option shall have affixed

thereto legends substantially in the following form, in addition to any other legends required by the Company or applicable state law:
 

"THE SECURITIES EVIDENCED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933,
AS AMENDED, AND MAY NOT BE SOLD, TRANSFERRED, ASSIGNED OR HYPOTHECATED UNLESS THERE IS AN EFFECTIVE
REGISTRATION STATEMENT UNDER SUCH ACT COVERING SUCH SECURITIES, THE SALE IS MADE IN ACCORDANCE WITH
RULE 144 UNDER THE ACT, OR THE COMPANY RECEIVES AN OPINION OF COUNSEL FOR THE HOLDER OF THESE
SECURITIES REASONABLY SATISFACTORY TO THE COMPANY, STATING THAT SUCH SALE, TRANSFER, ASSIGNMENT OR
HYPOTHECATION IS EXEMPT FROM THE REGISTRATION AND PROSPECTUS DELIVERY REQUIREMENTS OF SUCH ACT."

 
"THE SHARES OF STOCK REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO CERTAIN RESTRICTIONS ON TRANSFER
CONTAINED IN AN OPTION AGREEMENT, A COPY OF WHICH WILL BE FURNISHED UPON REQUEST BY THE ISSUER."

 
(c) Joinder in Existing Shareholder Agreements. As a condition to the issuance of any stock upon exercise, the Optionee shall enter into a supplement to any then

existing Company shareholder agreements that the Company may then require.
 

11. Miscellaneous.
 

(a) Except as provided herein, this option may not be amended or otherwise modified unless evidenced in writing and signed by the Company and the Optionee.
 

(b) All notices under this option shall be mailed or delivered by hand to (i) the Company at the address set forth below, (ii) the Optionee at the address set forth on
the first page of this option, or (iii) at such other address as may be designated in writing by either of the parties to one another.

 
If to the Company:     Capricor, Inc.

 8700 Beverly Boulevard - Davis 1099
 Los Angeles,   California   90048
 Atten: President

 
(c) This option shall be governed by and construed in accordance with the laws of the State of Delaware.

 

 



 
Capricor, Inc.

Non-Qualified Stock Option Agreement
 

This Non-Qualified Stock Option Agreement (the “Agreement”) certifies that, pursuant to the Capricor, Inc. 2006 Stock Option Plan (the “Plan”), the Board has
granted an option to purchase shares of Common Stock of Capricor, Inc. as stated below. Capitalized terms used herein and not defined shall have the meaning ascribed to such
terms in the Plan.
 

Optionee: ______________ (“Participant”)
  
Option Shares: [______________]
  
Per Share Exercise Price: [______________]
  
Grant Date: [______________]
  
Expiration Date: [______________]
  
Summary Vesting Schedule:      [______________]
 
This Agreement is subject to the terms of the 2006 Stock Option Plan.

 
 CAPRICOR, INC.
   
   
  By:   
  Linda S. Marbán, Ph.D., President and CEO

 
The undersigned hereby accepts the foregoing option and agrees to the terms and conditions thereof. The undersigned hereby acknowledges receipt of a copy of the

Company’s 2006 Stock Option Plan and agrees to be bound by the terms of such Plan.
 

 
 OPTIONEE:  
  [______________]
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Terms and Conditions of Stock Option Agreement

 
1. Grant of Option. Capricor, Inc., a Delaware corporation (the “Company”), hereby grants to the Optionee, as of the applicable Grant Date, an option, pursuant to the

Plan, to purchase an aggregate number of shares (the “Option Shares”) of the Company’s common stock (the “Common Stock”), at the Per Share Exercise Price, purchasable as
set forth in and subject to the terms and conditions of this option and the Plan. Except where the context otherwise requires, the term “Company” shall include all future
subsidiaries of the Company as defined in Sections 424(e) and 424(f) of the Internal Revenue Code of 1986, as amended or replaced from time to time (the “Code”) and any
other business venture (including, without limitation, joint venture or limited liability company) in which the Company has a controlling interest, as determined by the Board of
Directors of the Company (the “Board”).

 
2. Non-Qualified Stock Option. The option granted under this Agreement is a Non-Qualified Stock Option and is not intended to qualify as an incentive stock option

within the meaning of Section 422 of the Code.
 
3. Exercise of Option and Provisions for Termination.
 

(a) Vesting Schedule. Except as otherwise provided in this Agreement, the option for the Option Shares may be exercised prior to the tenth anniversary of the
Grant Date (hereinafter the “Option Expiration Date”) and shall vest (provided Optionee is then a Service Provider to the Company as defined in the Plan) in installments as set
forth on the cover page. No fractional shares of Common Stock shall be issued upon conversion of this option, nor shall the Company be required to pay cash in lieu of
fractional interests, it being the intent of the parties that all fractional shares shall be eliminated and that all issuances of Common Stock shall be rounded up to the nearest
whole share. The right of exercise shall be cumulative so that if the option is not exercised to the maximum extent permissible during any exercise period, it shall be
exercisable, in whole or in part, with respect to all shares not so purchased at any time prior to the Option Expiration Date or the earlier termination of this option. This option
may not be exercised at any time on or after the Option Expiration Date, except as otherwise provided in Section 3(e) below. At the sole election of the Board of Directors (in its
sole discretion), the vesting of the Option Shares may be accelerated upon mergers, sales of substantially all assets, and other significant events.

 
(b) Exercise. Subject to the conditions set forth in this Agreement and the Plan, this option shall be exercised by the Optionee’s delivery of written notice of

exercise to the Company, specifying the number of shares to be purchased and the purchase price to be paid therefor and accompanied by payment in full accordance with
Section 4 hereof. Such exercise shall be effective upon receipt by the Company of such written notice together with the required payment. The Optionee may purchase less than
the number of shares covered hereby, provided that no partial exercise of this option may be for any fractional share or for fewer than ten whole shares.

 
(c) Continuous Relationship with the Company Required. Except as otherwise provided in this Section 3 and Section 11(d) of the Plan, this option may not be

exercised unless the Optionee, at the time he or she exercises this option, is, and has been at all times since the date of grant of this option, a Service Provider to the Company
(an “Eligible Optionee”).
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(d) Termination of Relationship with the Company. If the Optionee ceases to be an Eligible Optionee for any reason, then, except as provided in paragraphs (e) and

(f) below, the right to exercise this option shall terminate three (3) months after such cessation (but in no event after the Expiration Date applicable to such option), provided that
this option:  shall be exercisable only to the extent that the Optionee was entitled to exercise this option on the date of such cessation. Notwithstanding the foregoing, if the
Optionee, prior to the Option Expiration Date, materially violates the non-competition or confidentiality provisions of any employment contract, confidentiality and
nondisclosure agreement or other agreement between the Optionee and the Company, the right to exercise the options granted under this Agreement shall terminate immediately
upon such violation.

 
(e) Exercise Period Upon Death or Disability. If the Optionee dies or becomes disabled (within the meaning of Section 22(e)(3) of the Code) prior to the Option

Expiration Date while he or she is an Eligible Optionee, or if the Optionee dies within three (3) months after the Optionee ceases to be an Eligible Optionee (other than as the
result of a termination of such relationship by the Company for “cause” as specified in paragraph (f) below), this option shall be exercisable, within the period of one (1) year
following the date of death, and within the period of one (1) year following the disability, of the Optionee (whether or not such exercise occurs before the applicable Expiration
Date), by the Optionee or by the person to whom this option is transferred by will or the laws of descent and distribution, provided that this option shall be exercisable only to
the extent that this option was exercisable by the Optionee on the date of his or her death or disability. Except as otherwise indicated by the context, the term “Optionee”, as
used in this option, shall be deemed to include the estate of the Optionee or any person who acquires the right to exercise this option by bequest or inheritance or otherwise by
reason of the death of the Optionee.

 
(f) Discharge for Cause. If the Optionee’s relationship with the Company, prior to the Option Expiration Date, is terminated by the Company for “cause” (as

defined below), the right to exercise this option shall terminate immediately upon such termination. “Cause” shall mean willful misconduct by the Optionee or willful failure to
perform his or her responsibilities in the best interests of the Company (including, without limitation, breach by the Optionee of any provision of any employment, consulting,
advisory, nondisclosure, confidentiality, non-competition or other similar agreement between the Optionee and the Company), as determined by the Board of Directors of the
Company, which determination shall be conclusive. The Optionee’s relationship with the Company shall be considered to have been terminated “for cause” if the Company
determines, within thirty (30) days after such termination, that the termination for cause was warranted.

 
4. Purchase Price.
 

(a) General. Subject to Section 2.2 of the Plan, the purchase price per share of stock deliverable upon the exercise of an option shall be determined by the Board of
Directors, provided, however, that the exercise price shall not be less than 100% of the fair market value of such stock, as determined by the Board of Directors, at the time of
grant of such option, or less than 110% of such fair market value in the case of options described in Section 11(b) of the Plan.

 
(b) Method of Payment. Options granted under the Plan may provide for the payment of the exercise price by delivery of (i) cash or a check to the order of the

Company in an amount equal to the exercise price of such options, (ii) shares of Common Stock of the Company already owned by the Optionee having a Fair Market Value
equal in amount to the exercise price of the options being exercised, (iii) written direction from the Optionee to exercise the options on a net basis (“cashless exercise”)
whereupon the number of shares of Common Stock issued upon such exercise shall be reduced by that number of shares which have an aggregate Fair Market Value equal to
the requisite aggregate Exercise Price, (iv) a promissory note of the Optionee payable on such terms (as are specified by the Board of Directors) which the Board of Directors
determines are consistent with the purpose of the Plan and with applicable laws and regulations, or (v) any combination of the aforementioned methods or by any other means
deemed acceptable by the Board of Directors. For purposes hereof, the term “Fair Market Value” shall mean (1) if the Common Stock is then traded on any national securities
exchange or the Nasdaq National market, the average closing price for the Company's Common Stock for the last ten (10) trading days prior to the Exercise Date, or (2) if not so
traded, the good faith determination of the Board of Directors of the Company.
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5. Delivery of Shares; Compliance with Securities Law, Etc.
 

(a) General. The Company shall, upon payment of the option price for the number of shares purchased and paid for, make prompt delivery of such shares to the
Optionee, provided that if any law or regulation requires the Company to take any action with respect to such shares before the issuance thereof, then the date of delivery of such
shares shall be extended for the period necessary to complete such action.

 
(b) Listing, Qualification, Etc. This option shall be subject to the requirement that if, at any time, counsel to the Company shall determine that the listing,

registration or qualification of the shares subject hereto upon or with any securities exchange or regulatory body, or that the disclosure of non-public information or the
satisfaction of any other condition is necessary as a condition of, or in connection with, the issuance or purchase of shares hereunder, this option may not be exercised, in whole
or in part, unless such listing, registration, qualification, consent or approval, disclosure or satisfaction of such other condition shall have been effected or obtained on terms
acceptable to the Board of Directors (or an opinion of counsel has been obtained that such registration, qualification, consent, or approval is not necessary). Nothing herein shall
be deemed to require the Company to apply for, effect or obtain such listing, registration, qualification, or disclosure, or to satisfy such other condition.

 
6. Nontransferability of Option. This option is personal and no rights granted hereunder may be transferred, assigned, pledged or hypothecated in any way (whether by

operation of law or otherwise), nor shall any such rights be subject to execution, attachment or similar process, except that this option may be transferred by will or the laws of
descent and distribution. Upon any attempt to transfer, assign, pledge, hypothecate or otherwise dispose of this option or of such rights contrary to the provisions hereof, or upon
the levy of any attachment or similar process upon this option or such rights, this option and such rights shall, at the election of the Company, become null and void.

 
7. No Special Engagement or Similar Rights. Nothing contained in the Plan or this Agreement shall be construed or deemed by any person under any circumstances to

bind the Company to continue the relationship of the Optionee with the Company for the period within which this option may be exercised.
 
8. Rights as a Shareholder. The Optionee shall have no rights as a shareholder with respect to any shares which may be purchased by exercise of this option (including,

without limitation, any rights to receive dividends or non-cash distributions with respect to such shares) unless and until a certificate representing such shares is duly issued and
delivered to the Optionee. No adjustment shall be made for dividends or other rights for which the record date is prior to the date such certificate is issued.
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9. Withholding Taxes . The Company’s obligation to deliver shares upon the exercise of this option shall be subject to the Optionee’s satisfaction of all applicable

federal, state and local income and tax withholding requirements.
 
10. Investment Representations, Legends, and Agreements.
 

(a) Representations. The Company may require any person to whom an Option is granted, as a condition of exercising such Option, to give written assurances in
substance and form satisfactory to the Company to the effect that such person is acquiring the Common Stock subject to the option for his or her own account for investment
and not with any present intention of selling or otherwise distributing the same, and to such other effects as the Company deems necessary or appropriate in order to comply
with federal and applicable state securities laws, or with covenants or representations made by the Company in connection with any public offering of its Common Stock. The
Optionee represents warrants and covenants that:

 
(i) Any shares purchased upon exercise of this option shall be acquired for the Optionee’s account for investment only, and not with a view to, or for sale in

connection with, any distribution of the shares in violation of the Securities Act of 1933 (the “Securities Act”), or any rule or regulation under the Securities Act.
 

(ii) The Optionee has had such opportunity as he or she has deemed adequate to obtain from representatives of the Company such information as is necessary
to permit the Optionee to evaluate the merits and risks of his or her investment in the Company.

 
(iii) The Optionee is able to bear the economic risk of holding such shares acquired pursuant to the exercise of this option for an indefinite period.

 
(iv) The Optionee understands that (A) the shares acquired pursuant to the exercise of this option will not be registered under the Securities Act and are

“restricted securities” within the meaning of Rule 144 under the Securities Act; (B) such shares cannot be sold, transferred or otherwise disposed of unless they are
subsequently registered under the Securities Act or an exemption from registration is then available; (C) in any event, an exemption from registration under Rule 144 or
otherwise under the Securities Act will not be available for at least two (2) years and even then will not be available unless a public market then exists for the Common Stock,
adequate information concerning the Company is then available to the public, and other terms and conditions of Rule 144 are complied with; and (D) there is now no
registration statement on file with the Securities and Exchange Commission with respect to any stock of the Company and the Company has no obligation or current intention to
register any shares acquired pursuant to the exercise of this option under the Securities Act.

 
(v) The Optionee covenants and agrees that, if the Company offers any of its Common Stock for sale pursuant to a registration statement under the Securities

Act, the Optionee will not, without the prior written consent of the Company, offer, sell, contract to sell or otherwise dispose of, directly or indirectly (a “Disposition”), any
shares purchased upon exercise of this option for a period of one hundred-eighty (180) days after the effective date of such registration statement.

 

Page 5



 

 
By making payment upon exercise of this option, the Optionee shall be deemed to have reaffirmed, as of the date of such payment, the representations, covenant, and

agreement made in this Section 10.
 

(b) Legends on Stock Certificate. All stock certificates representing shares of Common Stock issued to the Optionee upon exercise of this option shall have affixed
thereto legends substantially in the following form, in addition to any other legends required by the Company or applicable state law:
 

“THE SECURITIES EVIDENCED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933,
AS AMENDED, AND MAY NOT BE SOLD, TRANSFERRED, ASSIGNED OR HYPOTHECATED UNLESS THERE IS AN EFFECTIVE
REGISTRATION STATEMENT UNDER SUCH ACT COVERING SUCH SECURITIES, THE SALE IS MADE IN ACCORDANCE WITH
RULE 144 UNDER THE ACT, OR THE COMPANY RECEIVES AN OPINION OF COUNSEL FOR THE HOLDER OF THESE
SECURITIES REASONABLY SATISFACTORY TO THE COMPANY, STATING THAT SUCH SALE, TRANSFER, ASSIGNMENT OR
HYPOTHECATION IS EXEMPT FROM THE REGISTRATION AND PROSPECTUS DELIVERY REQUIREMENTS OF SUCH ACT.”
 
“THE SHARES OF STOCK REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO CERTAIN RESTRICTIONS ON TRANSFER
CONTAINED IN AN OPTION AGREEMENT, A COPY OF WHICH WILL BE FURNISHED UPON REQUEST BY THE ISSUER.”
 

(c) Joinder in Existing Shareholder Agreements. As a condition to the issuance of any stock upon exercise, the Optionee shall enter into a supplement to any then
existing Company shareholder agreements that the Company may then require.

 
11. Miscellaneous.
 

(a) Except as provided herein, this option may not be amended or otherwise modified unless evidenced in writing and signed by the Company and the Optionee.
 

(b) All notices under this option shall be mailed or delivered by hand to (i) the Company at the address set forth below, (ii) the Optionee at the address set forth on
the first page of this option, or (iii) at such other address as may be designated in writing by either of the parties to one another.

 
If to the Company:    Capricor, Inc.
 8840 Wilshire Blvd., 2nd Floor
 Beverly Hills, CA  90211
 Attn:  President and CEO

 
(c) This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware.
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CAPRICOR, INC.

 
2012 RESTATED EQUITY INCENTIVE PLAN

 
STOCK OPTION AGREEMENT

 
Unless otherwise defined herein, the terms defined in the 2012 Restated Equity Incentive Plan of Capricor, Inc. (the “Plan”) shall have the same defined meanings in

this Stock Option Agreement (the “Agreement”).
 
I. NOTICE OF STOCK OPTION GRANT
 

Name: _______________________ (“Participant”)
 

The undersigned Participant has been granted an Option to purchase Common Stock of the Company (“Shares”), subject to the terms and conditions of the Plan and
this Agreement, as follows:
 

Grant Date: [_____________________]
  
Vesting Commencement Date: [_____________________]
  
Exercise Price per Share: [_____________________]
  
Total No. of Option Shares Granted:        [_____________________]
  
Total Exercise Price: [_____________________]
  
Type of Option: [ISO/NSO]
  
Term/Expiration Date 10th Anniversary of the Grant Date
  
Exercise Schedule: Early Exercise Permitted

 
Vesting Schedule:

 
This Option shall be exercisable, in whole or in part, according to the following vesting schedule:

 
[Vesting]

 
At the sole election of the Board of Directors of the Company, the vesting of the Option Shares may be accelerated upon a Corporate Transaction.

 

 



 

 
II. AGREEMENT
 

1. Grant of Option. Capricor, Inc. (the “Company”) hereby grants to the Participant named in the Notice of Stock Option Grant in Part I of this Agreement (the “Grant
Notice”), an option (the “Option”) to purchase the number of Shares set forth in the Grant Notice, at the exercise price per Share set forth in the Grant Notice (the “Exercise
Price”), and subject to the terms and conditions of the Plan, which is incorporated herein by reference. Subject to Section 17(c) of the Plan, in the event of a conflict between the
terms and conditions of the Plan and this Agreement, the terms and conditions of the Plan shall prevail.
 

If designated in the Grant Notice as an Incentive Stock Option (“ISO”), this Option is intended to qualify as an Incentive Stock Option as defined in Section 422 of the
Code. Nevertheless, to the extent that it exceeds the $100,000 rule of Code Section 422(d), this Option shall be treated as a Nonstatutory Stock Option (“NSO”). Further, if for
any reason this Option (or portion thereof) shall not qualify as an ISO, then, to the extent of such nonqualification, such Option (or portion thereof) shall be regarded as a NSO
granted under the Plan. In no event shall the Administrator, the Company or any Parent or Subsidiary or any of their respective employees or directors have any liability to
Participant (or any other person) due to the failure of the Option to qualify for any reason as an ISO.
 

2. Exercise of Option.
 

(a) Right to Exercise. Except as otherwise provided in this Agreement, this Option shall be exercisable during its term and prior to the Option Expiration Date
stated in the Grant Notice in accordance with the Vesting Schedule set forth therein and with the applicable provisions of the Plan and this Agreement. No fractional shares of
Common Stock shall be issued upon conversion of this Option, nor shall the Company be required to pay cash in lieu of fractional interests, it being the intent of the parties that
all fractional shares shall be eliminated and that all issuances of Common Stock shall be rounded up to the nearest whole share.
 

(b) Continuous Relationship with the Company Required. Except as otherwise provided in this Section 2, and Section 6(f) of the Plan, this Option may not be
exercised unless the Participant, at the time he or she exercises this Option, is, and has been at all times since the Grant Date, a Service Provider to the Company (as defined in
the Plan).
 

(c) Termination Period.
 

(i) If Participant ceases to be a Service Provider for any reason, then, except as provided in Paragraph (ii) below, the right to exercise this Option shall
terminate ninety (90) days after such cessation of services, but in no event after the Option Expiration Date applicable to such Option; provided that this Option shall be
exercisable only to the extent that the Participant was entitled to exercise this Option on the date of such cessation (an “Eligible Participant”).
 

(ii) If the Participant dies or experiences a Disability prior to the Option Expiration Date while he or she is an Eligible Participant, or if the Participant
dies within three (3) months after the Participant ceases to be an Eligible Participant, this Option shall be exercisable, within the period of one (1) year following the date of
death or Disability of the Participant (whether or not such exercise occurs before the applicable Expiration Date), by the Participant or by the person to whom this Option is
transferred by will or the laws of descent and distribution, provided that this Option shall be exercisable only to the extent that this Option was exercisable by the Participant on
the date of his or her death or Disability. Except as otherwise indicated by the context, the term “Participant”, as used in this Agreement, shall be deemed to include the estate of
the Participant or any person who acquires the right to exercise this Option by bequest or inheritance or otherwise by reason of the death of the Participant.
 

 



 

 
(d) Method of Exercise. This Option shall be exercisable by delivery of an exercise notice in the form attached as Exhibit A (the “Exercise Notice”) or in a

manner and pursuant to such procedures as the Company or any appointed Administrator of the Plan may determine, which shall state the election by Participant to exercise the
Option, the number of Shares with respect to which the Option is being exercised, and such other representations and agreements as may be required by the Company. The
Exercise Notice shall be accompanied by payment of the aggregate Exercise Price as to all Exercised Shares, together with any applicable tax withholding. This Option shall be
deemed to be exercised upon receipt by the Company of such fully executed Exercise Notice accompanied by the aggregate Exercise Price, together with any applicable tax
withholding. No Shares shall be issued pursuant to the exercise of an Option unless such issuance and such exercise comply with Applicable Laws. Assuming such compliance,
for income tax purposes, the Shares shall be considered transferred to Participant on the date on which the Option is exercised with respect to such Shares.
 

(e) Exercise Prior To Vesting. If permitted by the Grant Notice (i.e., the “Exercise Schedule” indicates “Early Exercise Permitted”) and subject to the
provisions of this Agreement and the Plan, Participant may elect at any time that is both (i) during a period while he or she is an Eligible Participant and (ii) prior to the Option
Expiration Date, to exercise all or part of the Option, including the unvested portion of the Option; provided, however, that:
 

(i) a partial exercise of the Option shall be deemed to cover first vested shares of Common Stock and then the earliest vesting installment of unvested
shares of Common Stock;
 

(ii) any shares of Common Stock so purchased from installments that have not vested as of the date of exercise shall be subject to a repurchase right in
favor of the Company; and
 

(iii) the repurchase price for unvested shares of Common Stock shall be the lower of (y) the Fair Market Value (as defined below) of the shares of
Common Stock on the date of repurchase or (z) their original purchase price. However, if and to the extent that the Company elects to exercise its repurchase right, the
Company shall not exercise its repurchase right until at least six (6) months (or such longer or shorter period of time necessary to avoid classification of the Award as a liability
for financial accounting purposes) have elapsed following delivery of shares of Common Stock subject to the Option.
 

 



 

 
3. Method of Payment. Payment of the aggregate Exercise Price shall be by any of the following, or a combination thereof, at the election of the Participant:

 
(a) cash;

 
(b) check;

 
(c) consideration received by the Company under a formal cashless exercise program adopted by the Company in connection with the Plan;

 
(d) surrender of other Shares already owned by the Participant which (i) shall be valued at its Fair Market Value on the date of exercise, and (ii) must be

owned free and clear of any liens, claims, encumbrances or security interests, if accepting such Shares, in the sole discretion of the Administrator, shall not result in any adverse
accounting consequences to the Company; or
 

(e) any combination of the aforementioned methods or by any other means deemed acceptable by the Board of Directors.
 

For purposes of Section 2 and this Section 3, the term “Fair Market Value” shall mean the value of a share of Common Stock, determined as follows: if on the
Grant Date or other determination date the Common Stock is listed on an established national or regional stock exchange, is admitted to quotation on The Nasdaq Stock Market,
Inc. or is publicly traded on an established securities market, the Fair Market Value of a share of Common Stock shall be the closing price of the Common Stock in such
exchange or in such market (if there is more than one such exchange or market the Board shall determine the appropriate exchange or market) on the Grant Date or such other
determination date (or if there is no such reported closing price, the Fair Market Value shall be the mean between the highest bid and lowest asked prices or between the high
and low sale prices on such trading day) or, if no sale of Common Stock is reported for such trading day, on the next preceding day on which any sale shall have been reported.
If the Common Stock is not listed on such an exchange, quoted on such system or traded on such a market, Fair Market Value shall be the value of the Common Stock as
determined by the Board in good faith.
 

4. Listing, Qualification, Etc. This Option shall be subject to the requirement that if, at any time, counsel to the Company shall determine that the listing, registration or
qualification of the Shares subject hereto upon or with any securities exchange or regulatory body, or that the disclosure of non-public information or the satisfaction of any
other condition is necessary as a condition of, or in connection with, the issuance or purchase of Shares hereunder, this Option may not be exercised, in whole or in part, unless
such listing, registration, qualification, consent or approval, disclosure or satisfaction of such other condition shall have been effected or obtained on terms acceptable to the
Board of Directors (or an opinion of counsel has been obtained that such registration, qualification, consent, or approval is not necessary). Nothing herein shall be deemed to
require the Company to apply for, effect or obtain such listing, registration, qualification, or disclosure, or to satisfy such other condition.
 

 



 

 
5. Participant’s Representations. In the event the Shares have not been registered under the Securities Act of 1933, as amended, at the time this Option is exercised,

Participant shall, if required by the Company, concurrently with the exercise of all or any portion of this Option, deliver to the Company his or her Investment Representation
Statement in the form attached hereto as Exhibit B.
 

6. Lock-Up Period. Participant hereby agrees that Participant shall not offer, pledge, sell, contract to sell, sell any option or contract to purchase, purchase any option
or contract to sell, grant any option, right or warrant to purchase, lend, or otherwise transfer or dispose of, directly or indirectly, any Common Stock (or other securities) of the
Company or enter into any swap, hedging or other arrangement that transfers to another, in whole or in part, any of the economic consequences of ownership of any Common
Stock (or other securities) of the Company held by Participant (other than those included in the registration) for a period specified by the representative of the underwriters of
Common Stock (or other securities) of the Company not to exceed one hundred and eighty (180) days following the effective date of any registration statement of the Company
filed under the Securities Act (or such other period as may be requested by the Company or the underwriters to accommodate regulatory restrictions on (i) the publication or
other distribution of research reports and (ii) analyst recommendations and opinions, including, but not limited to, the restrictions contained in FINRA Rule 2711(f)(4) or NYSE
Rule 472(f)(4), or any successor provisions or amendments thereto).
 

Participant agrees to execute and deliver such other agreements as may be reasonably requested by the Company or the underwriter which are consistent with the
foregoing or which are necessary to give further effect thereto. In addition, if requested by the Company or the representative of the underwriters of Common Stock (or other
securities) of the Company, Participant shall provide, within ten (10) days of such request, such information as may be required by the Company or such representative in
connection with the completion of any public offering of the Company’s securities pursuant to a registration statement filed under the Securities Act. The obligations described
in this Section 6 shall not apply to a registration relating solely to employee benefit plans on Form S-1 or Form S-8 or similar forms that may be promulgated in the future, or a
registration relating solely to a Commission Rule 145 transaction on Form S-4 or similar forms that may be promulgated in the future. The Company may impose stop-transfer
instructions with respect to the shares of Common Stock (or other securities) subject to the foregoing restriction until the end of said one hundred and eighty (180) day (or other)
period. Participant agrees that any transferee of the Option or shares acquired pursuant to the Option shall be bound by this Section 6.
 

7. Restrictions on Exercise. This Option may not be exercised if the issuance of such Shares upon such exercise or the method of payment of consideration for such
shares would constitute a violation of any Applicable Law.
 

8. Non-Transferability of Option.
 

(a) Unless determined otherwise by the Administrator, this Option may not be sold, pledged, assigned, hypothecated, or otherwise transferred in any manner
other than by will or by the laws of descent and distribution, and may be exercised, during the lifetime of the Participant, only by the Participant. If the Administrator makes this
Option transferable, this Option may only be transferred (i) by will, (ii) by the laws of descent and distribution, or (iii) as permitted by Rule 701 of the Securities Act of 1933, as
amended (the “Securities Act”). The terms of the Plan and this Agreement shall be binding upon the executors, administrators, heirs, successors and assigns of Participant.
 

 



 

 
(b) Further, until the Company becomes subject to the reporting requirements of Section 13 or 15(d) of the Exchange Act, or after the Administrator

determines that it is, will, or may no longer be relying upon the exemption from registration under the Exchange Act as set forth in Rule 12h-1(f) promulgated under the
Exchange Act, this Option, or prior to exercise, the Shares subject to this Option, may not be pledged, hypothecated or otherwise transferred or disposed of, in any manner,
including by entering into any short position, any “put equivalent position” or any “call equivalent position” (as defined in Rule 16a-1(h) and Rule 16a-1(b) of the Exchange
Act, respectively), other than to (i) persons who are “family members” (as defined in Rule 701(c)(3) of the Securities Act) through gifts or domestic relations orders, a trust in
which the Participant or any of such persons have the entire beneficial interest, or any other entity in which the Participant or any of such persons own the entire voting
interests, or (ii) to an executor or guardian of the Participant upon the death or disability of the Participant. Notwithstanding the foregoing sentence, the Administrator, in its sole
discretion, may determine to permit transfers to the Company or in connection with a Corporate Transaction or other acquisition transactions involving the Company to the
extent permitted by Rule 12h-1(f).
 

9. Term of Option. This Option may be exercised only within the term set out in the Grant Notice, and may be exercised during such term only in accordance with the
Plan and the terms of this Option.
 

10. Tax Obligations.
 

(a) Tax Withholding. Participant agrees to make appropriate arrangements with the Company for the satisfaction of all federal, state, local, foreign or other tax
withholding requirements applicable to the Option exercise. Participant acknowledges and agrees that the Company may refuse to honor the exercise and refuse to deliver the
Shares if such withholding amounts are not delivered at the time of exercise.
 

(b) Notice of Disqualifying Disposition of ISO Shares. If the Option granted to Participant herein is an ISO, and if Participant sells or otherwise disposes of
any of the Shares acquired pursuant to the ISO on or before the later of (i) the date two (2) years after the Grant Date, or (ii) the date one (1) year after the date of exercise,
Participant shall immediately notify the Company in writing of such disposition. Participant agrees that Participant may be subject to income tax withholding by the Company
on the compensation income recognized by Participant.
 

(c) Code Section 409A. Under Code Section 409A, an Option that vests after December 31, 2004 (or that vested on or prior to such date but which was
materially modified after October 3, 2004) that was granted with a per Share exercise price that is determined by the
 
Internal Revenue Service (the “IRS”) to be less than the Fair Market Value of a Share on the date of grant (a “discount option”) may be considered “deferred compensation.” An
Option that is a “discount option” may result in (i) income recognition by Participant prior to the exercise of the Option, (ii) an additional twenty percent (20%) federal income
tax, and (iii) potential penalty and interest charges. The “discount option” may also result in additional state income, penalty and interest tax to the Participant. Participant
acknowledges that the Company cannot and has not guaranteed that the IRS will agree that the per Share exercise price of this Option equals or exceeds the Fair Market Value
of a Share on the date of grant in a later examination. Participant agrees that if the IRS determines that the Option was granted with a per Share exercise price that was less than
the Fair Market Value of a Share on the date of grant, Participant shall be solely responsible for Participant’s costs related to such a determination.
 

 



 

 
 
(d) Corporate Transaction. Notwithstanding anything in Section 9(c) of the Plan to the contrary, if a payment under this Agreement is subject to Code Section

409A and if the “Corporate Transaction” definition contained in the Plan does not comply with the definition of “change of control” for purposes of a distribution under Code
Section 409A, then any payment of an amount that is otherwise accelerated under this Section will be delayed until the earliest time that such payment would be permissible
under Code Section 409A without triggering any penalties applicable under Code Section 409A.
 

11. Rights as Stockholder. Until the issuance of the Shares (as evidenced by the appropriate entry on the books of the Company or of a duly authorized transfer agent of
the Company), no right to vote or receive dividends or any other rights as a stockholder shall exist with respect to the Common Stock subject to an Award, notwithstanding the
exercise of the Option. The Shares shall be issued to Participant as soon as practicable after the Option is exercised in accordance with this Agreement. No adjustment shall be
made for a dividend or other right for which the record date is prior to the date of issuance except as provided in the Plan.
 

12. Entire Agreement; Governing Law. The Plan is incorporated herein by reference. The Plan and this Agreement constitute the entire agreement of the parties with
respect to the subject matter hereof and supersede in their entirety all prior undertakings and agreements of the Company and Participant with respect to the subject matter
hereof, and may not be modified adversely to the Participant’s interest except by means of a writing signed by the Company and Participant. This Agreement is governed by the
internal substantive laws but not the choice of law rules of Delaware.
 

13 . No Guarantee of Continued Service. PARTICIPANT ACKNOWLEDGES AND AGREES THAT THE VESTING OF SHARES PURSUANT TO THE
VESTING SCHEDULE HEREOF IS EARNED ONLY BY CONTINUING AS A SERVICE PROVIDER AT THE WILL OF THE COMPANY (OR THE PARENT OR
SUBSIDIARY EMPLOYING OR RETAINING PARTICIPANT) AND NOT THROUGH THE ACT OF BEING HIRED, ELECTED OR APPOINTED, BEING GRANTED
THIS OPTION OR ACQUIRING SHARES HEREUNDER. PARTICIPANT FURTHER ACKNOWLEDGES AND AGREES THAT THIS AGREEMENT, THE
TRANSACTIONS CONTEMPLATED HEREUNDER AND THE VESTING SCHEDULE SET FORTH HEREIN DO NOT CONSTITUTE AN EXPRESS OR IMPLIED
PROMISE OF ANY CONTINUED ENGAGEMENT AS A SERVICE PROVIDER FOR THE VESTING PERIOD, FOR ANY PERIOD, OR AT ALL, AND SHALL NOT
INTERFERE IN ANY WAY WITH PARTICIPANT’S RIGHT OR THE RIGHT OF THE COMPANY (OR THE PARENT OR SUBSIDIARY EMPLOYING OR
RETAINING PARTICIPANT) TO TERMINATE PARTICIPANT’S RELATIONSHIP AS A SERVICE PROVIDER AT ANY TIME, WITH OR WITHOUT CAUSE.

 

 



 

 
Participant acknowledges receipt of a copy of the Plan and represents that he or she is familiar with the terms and provisions thereof, and hereby accepts this Option

subject to all of the terms and provisions thereof. Participant has reviewed the Plan and this Option in their entirety, has had an opportunity to obtain the advice of counsel prior
to executing this Option and fully understands all provisions of the Option. Participant hereby agrees to accept as binding, conclusive and final all decisions or interpretations of
the Administrator upon any questions arising under the Plan or this Option. Participant further agrees to notify the Company upon any change in the residence address indicated
below.
 
PARTICIPANT  CAPRICOR, INC.
    
    

 By:                      
Signature   
   
   
Print Name  Print Name
    
   
Residence Address  Title
    
    
City, State, Zip Code    
    
    
Email Address    
 

 



 

 
EXHIBIT A

 
2012 RESTATED EQUITY INCENTIVE PLAN STOCK OPTION AGREEMENT

 
EXERCISE NOTICE

 
 
Capricor, Inc.
8840 Wilshire Blvd., 3rd Floor
Beverly Hills, CA 90211
 
Attention: Chief Executive Officer
 

1. Exercise of Option. Effective as of today, ________________, 20___, the undersigned (“Participant”) hereby elects to exercise Participant’s option (the “Option”)
to purchase ________________ shares of the Common Stock (the “Shares”) of Capricor, Inc. (the “Company”) under and pursuant to the 2012 Restated Equity Incentive Plan
(the “Plan”) and the Stock Option Agreement dated ______________, 20___ (the “Agreement”).
 

2. Delivery of Payment. Participant herewith delivers to the Company the full purchase price of the Shares, as set forth in the Agreement, and any and all withholding
taxes due in connection with the exercise of the Option.
 

3. Representations of Participant. Participant acknowledges that Participant has received, read and understood the Plan and the Agreement and agrees to abide by and
be bound by their terms and conditions.
 

4. Rights as Stockholder. Until the issuance of the Shares (as evidenced by the appropriate entry on the books of the Company or of a duly authorized transfer agent of
the Company), no right to vote or receive dividends or any other rights as a stockholder shall exist with respect to the Common Stock subject to an Award, notwithstanding the
exercise of the Option. The Shares shall be issued to Participant as soon as practicable after the Option is exercised in accordance with the Agreement. No adjustment shall be
made for a dividend or other right for which the record date is prior to the date of issuance except as provided in the Plan.
 

5. Tax Consultation. Participant understands that Participant may suffer adverse tax consequences as a result of Participant’s purchase or disposition of the Shares.
Participant represents that Participant has consulted with any tax consultants Participant deems advisable in connection with the purchase or disposition of the Shares and that
Participant is not relying on the Company for any tax advice.
 

6. Restrictive Legends and Stop-Transfer Orders.
 

(a) Legends. Participant understands and agrees that the Company shall cause the legends set forth below or legends substantially equivalent thereto, to be
placed upon any certificate(s) evidencing ownership of the Shares together with any other legends that may be required by the Company or by state or federal securities laws:
 

 



 

 
THE SECURITIES REPRESENTED HEREBY HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933 (THE “ACT”) AND MAY
NOT BE OFFERED, SOLD OR OTHERWISE TRANSFERRED, PLEDGED OR HYPOTHECATED UNLESS AND UNTIL REGISTERED UNDER THE
ACT OR, IN THE OPINION OF COUNSEL SATISFACTORY TO THE ISSUER OF THESE SECURITIES, SUCH OFFER, SALE OR TRANSFER,
PLEDGE OR HYPOTHECATION IS IN COMPLIANCE THEREWITH.

 
THE SHARES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO CERTAIN RESTRICTIONS ON TRANSFER AND A RIGHT OF FIRST
REFUSAL HELD BY THE ISSUER OR ITS ASSIGNEE(S) AS SET FORTH IN THE EXERCISE NOTICE BETWEEN THE ISSUER AND THE
ORIGINAL HOLDER OF THESE SHARES, A COPY OF WHICH MAY BE OBTAINED AT THE PRINCIPAL OFFICE OF THE ISSUER. SUCH
TRANSFER RESTRICTIONS AND RIGHT OF FIRST REFUSAL ARE BINDING ON TRANSFEREES OF THESE SHARES.

 
THE SHARES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO RESTRICTIONS ON TRANSFER FOR A PERIOD OF TIME FOLLOWING
THE EFFECTIVE DATE OF THE UNDERWRITTEN PUBLIC OFFERING OF THE COMPANY’S SECURITIES SET FORTH IN AN AGREEMENT
BETWEEN THE ISSUER AND THE ORIGINAL HOLDER OF THESE SHARES AND MAY NOT BE SOLD OR OTHERWISE DISPOSED OF BY THE
HOLDER PRIOR TO THE EXPIRATION OF SUCH PERIOD WITHOUT THE CONSENT OF THE COMPANY OR THE MANAGING UNDERWRITER.

 
(b) Stop-Transfer Notices. Participant agrees that, in order to ensure compliance with the restrictions referred to herein, the Company may issue appropriate

“stop transfer” instructions to its transfer agent, if any, and that, if the Company transfers its own securities, it may make appropriate notations to the same effect in its own
records.
 

(c) Refusal to Transfer. The Company shall not be required (i) to transfer on its books any Shares that have been sold or otherwise transferred in violation of
any of the provisions of this Exercise Notice or (ii) to treat as owner of such Shares or to accord the right to vote or pay dividends to any purchaser or other transferee to whom
such Shares shall have been so transferred.
 

(d) Joinder in Existing Shareholder Agreements. As a condition to the issuance of any stock upon exercise, Participant shall enter into a supplement to any
then existing Company shareholder agreements that the Company may then require.
 

 



 

 
7. Successors and Assigns. The Company may assign any of its rights under this Exercise Notice to single or multiple assignees, and this Exercise Notice shall inure to

the benefit of the successors and assigns of the Company. Subject to the restrictions on transfer herein set forth, this Exercise Notice shall be binding upon Participant and his or
her heirs, executors, administrators, successors and assigns.
 

8. Interpretation. Any dispute regarding the interpretation of this Exercise Notice shall be submitted by Participant or by the Company forthwith to the Administrator,
which shall review such dispute at its next regular meeting. The resolution of such a dispute by the Administrator shall be final and binding on all parties.
 

9. Governing Law; Severability. This Exercise Notice is governed by the internal substantive laws, but not the choice of law rules, of Delaware. In the event that any
provision hereof becomes or is declared by a court of competent jurisdiction to be illegal, unenforceable or void, this Exercise Notice shall continue in full force and effect.
 

10. Entire Agreement. The Plan and Agreement are incorporated herein by reference. This Exercise Notice, the Plan, the Agreement and the Investment Representation
Statement constitute the entire agreement of the parties with respect to the subject matter hereof and supersede in their entirety all prior undertakings and agreements of the
Company and Participant with respect to the subject matter hereof, and may not be modified adversely to the Participant’s interest except by means of a writing signed by the
Company and Participant.
  
 
Submitted by:  Accepted by:
   
PARTICIPANT  CAPRICOR, INC.
    
    
  By:                      
Signature    
   
   
Print Name  Print Name
    
   
Address  Title
    
   
City, State, Zip Code  Date Received
    
Email Address    
    
    
 

 



 

 
EXHIBIT B

 
INVESTMENT REPRESENTATION STATEMENT

  
PARTICIPANT NAME    :  
    
COMPANY NAME : CAPRICOR, INC.  
    
TYPE OF SECURITY : COMMON STOCK  
    
AMOUNT OF SHARES :  
 

In connection with the purchase of the above-listed Securities, the undersigned Participant represents to the Company the following:
 

(a) Participant is aware of the Company’s business affairs and financial condition and has acquired sufficient information about the Company to reach an informed and
knowledgeable decision to acquire the Securities. Participant is acquiring these Securities for investment for Participant’s own account only and not with a view to, or for resale
in connection with, any “distribution” thereof within the meaning of the Securities Act of 1933, as amended (the “Securities Act”).
 

(b) Participant acknowledges and understands that the Securities constitute “restricted securities” under the Securities Act and have not been registered under the
Securities Act in reliance upon a specific exemption therefrom, which exemption depends upon, among other things, the bona fide nature of Participant’s investment intent as
expressed herein. In this connection, Participant understands that, in the view of the Securities and Exchange Commission, the statutory basis for such exemption may be
unavailable if Participant’s representation was predicated solely upon a present intention to hold these Securities for the minimum capital gains period specified under tax
statutes, for a deferred sale, for or until an increase or decrease in the market price of the Securities, or for a period of one (1) year or any other fixed period in the future.
Participant further understands that the Securities must be held indefinitely unless they are subsequently registered under the Securities Act or an exemption from such
registration is available. Participant further acknowledges and understands that the Company is under no obligation to register the Securities. Participant understands that the
certificate evidencing the Securities shall be imprinted with any legend required under applicable state securities laws.
 

(c) Participant is familiar with the provisions of Rule 701 and Rule 144, each promulgated under the Securities Act, which, in substance, permit limited public resale of
“restricted securities” acquired, directly or indirectly from the issuer thereof, in a non-public offering subject to the satisfaction of certain conditions. Rule 701 provides that if
the issuer qualifies under Rule 701 at the time of the grant of the Option to Participant, the exercise shall be exempt from registration under the Securities Act. In the event the
Company becomes subject to the reporting requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934, ninety (90) days thereafter (or such longer period as any
market stand-off agreement may require) the Securities exempt under Rule 701 may be resold, subject to the satisfaction of the applicable conditions specified by Rule 144,
including in the case of affiliates (1) the availability of certain public information about the Company, (2) the amount of Securities being sold during any three (3) month period
not exceeding specified limitations, (3) the resale being made in an unsolicited “broker’s transaction”, transactions directly with a “market maker” or “riskless principal
transactions” (as those terms are defined under the Securities Exchange Act of 1934) and (4) the timely filing of a Form 144, if applicable.
 

In the event that the Company does not qualify under Rule 701 at the time of grant of the Option, then the Securities may be resold in certain limited
circumstances subject to the provisions of Rule 144, which may require (i) the availability of current public information about the Company; (ii) the resale to occur more than a
specified period after the purchase and full payment (within the meaning of Rule 144) for the Securities; and (iii) in the case of the sale of Securities by an affiliate, the
satisfaction of the conditions set forth in sections (2), (3) and (4) of the paragraph immediately above.
 

(d) Participant further understands that in the event all of the applicable requirements of Rule 701 or 144 are not satisfied, registration under the Securities Act,
compliance with Regulation A, or some other registration exemption shall be required; and that, notwithstanding the fact that Rules 144 and 701 are not exclusive, the Staff of
the Securities and Exchange Commission has expressed its opinion that persons proposing to sell private placement securities other than in a registered offering and otherwise
than pursuant to Rules 144 or 701 shall have a substantial burden of proof in establishing that an exemption from registration is available for such offers or sales, and that such
persons and their respective brokers who participate in such transactions do so at their own risk. Participant understands that no assurances can be given that any such other
registration exemption shall be available in such event.
 
 PARTICIPANT
  
  
 Signature
  
  
 Print Name
  
  
 Date
  

 



 
CAPRICOR, INC.

 
2012 NON-EMPLOYEE DIRECTOR STOCK OPTION PLAN

 
STOCK OPTION AGREEMENT

  
Unless otherwise defined herein, the terms defined in the 2012 Non-Employee Director Stock Option Plan of Capricor, Inc. (the “Plan”) shall have the same defined

meanings in this Stock Option Agreement (the “Agreement”).
 
I. NOTICE OF STOCK OPTION GRANT
 

Name: «Name» (“Participant”)
 

The undersigned Participant has been granted an Option to purchase Common Stock of the Company (“Shares”), subject to the terms and conditions of the Plan and
this Agreement, as follows:
 

Grant Date: «Grant_Date»
  
Vesting Commencement Date: «Vest_Date»
  
Exercise Price per Share: $«Price_Per_Share»
  
Total No. of Option Shares Granted: «Shares»
  
Total Exercise Price: $«Total_Price»
  
Term/Expiration Date: 10th Anniversary of the Grant Date

 
Vesting Schedule:

 
This Option shall be exercisable, in whole or in part, according to the following vesting schedule:

 
[Insert vesting schedule]

 
At the sole election of the Board of Directors of the Company, the vesting of the Option Shares may be accelerated upon a Corporate Transaction.

 
II. AGREEMENT
 

1 .      Grant of Option. Capricor, Inc. (the “Company”) hereby grants to the Participant named in the Notice of Stock Option Grant in Part I of this Agreement (the
“Grant Notice”), an option (the “Option”) to purchase the number of Shares set forth in the Grant Notice, at the exercise price per Share set forth in the Grant Notice (the
“Exercise Price”), and subject to the terms and conditions of the Plan, which is incorporated herein by reference. In the event of a conflict between the terms and conditions of
the Plan and this Agreement, the terms and conditions of the Plan shall prevail. The Option will not constitute an incentive stock option within the meaning of Section 422 of the
Code.
 

 



 

 
2. Exercise of Option.

 
(a) Right to Exercise. Except as otherwise provided in this Agreement, this Option shall be exercisable during its term and prior to the Option Expiration Date

stated in the Grant Notice in accordance with the Vesting Schedule set forth therein and with the applicable provisions of the Plan and this Agreement. No fractional shares of
Common Stock shall be issued upon conversion of this Option, nor shall the Company be required to pay cash in lieu of fractional interests, it being the intent of the parties that
all fractional shares shall be eliminated and that all issuances of Common Stock shall be rounded up to the nearest whole share.
 

(b) Continuous Relationship with the Company Required. Except as otherwise provided in this Section 2, and Section 6(e) of the Plan, this Option may not be
exercised unless the Participant, at the time he or she exercises this Option, is, and has been at all times since the Grant Date, a Director of the Company (as defined in the
Plan).
 

(c) Termination Period.
 

(i) If Participant ceases to be a Director for any reason, then, except as provided in Paragraph (ii) below, the right to exercise this Option shall terminate
ninety (90) days after such cessation of services, but in no event after the Option Expiration Date applicable to such Option; provided that this Option shall be exercisable only
to the extent that the Participant was entitled to exercise this Option on the date of such cessation (an “Eligible Participant”).
 

(ii) If the Participant dies or experiences a Disability prior to the Option Expiration Date while he or she is an Eligible Participant, or if the Participant
dies within three (3) months after the Participant ceases to be an Eligible Participant, this Option shall be exercisable, within the period of one (1) year following the disability,
of the Participant (whether or not such exercise occurs before the applicable Expiration Date), by the Participant or by the person to whom this Option is transferred by will or
the laws of descent and distribution, provided that this Option shall be exercisable only to the extent that this Option was exercisable by the Participant on the date of his or her
death or Disability. Except as otherwise indicated by the context, the term “Participant”, as used in this Agreement, shall be deemed to include the estate of the Participant or
any person who acquires the right to exercise this Option by bequest or inheritance or otherwise by reason of the death of the Participant.
 

(d) Method of Exercise. This Option shall be exercisable by delivery of an exercise notice in the form attached as Exhibit A (the “Exercise Notice”) or in a
manner and pursuant to such procedures as the Company or any appointed Administrator of the Plan may determine, which shall state the election by Participant to exercise the
Option, the number of Shares with respect to which the Option is being exercised, and such other representations and agreements as may be required by the Company. The
Exercise Notice shall be accompanied by payment of the aggregate Exercise Price as to all Exercised Shares, together with any applicable tax withholding. This Option shall be
deemed to be exercised upon receipt by the Company of such fully executed Exercise Notice accompanied by the aggregate Exercise Price, together with any applicable tax
withholding. No Shares shall be issued pursuant to the exercise of an Option unless such issuance and such exercise comply with Applicable Laws. Assuming such compliance,
for income tax purposes, the Shares shall be considered transferred to Participant on the date on which the Option is exercised with respect to such Shares.
 

 



 

 
3. Method of Payment. Payment of the aggregate Exercise Price shall be by any of the following, or a combination thereof, at the election of the Participant:

 
(a) cash;

 
(b) check;

 
(c) consideration received by the Company under a formal cashless exercise program adopted by the Company in connection with the Plan;

 
(d) surrender of other Shares already owned by the Participant which (i) shall be valued at its Fair Market Value on the date of exercise, and (ii) must be

owned free and clear of any liens, claims, encumbrances or security interests, if accepting such Shares, in the sole discretion of the Administrator, shall not result in any adverse
accounting consequences to the Company; or
 

(e) any combination of the aforementioned methods or by any other means deemed acceptable by the Board of Directors.
 

For purposes hereof, the term “Fair Market Value” shall mean the value of a share of Common Stock, determined as follows: if on the Grant Date or other
determination date the Common Stock is listed on an established national or regional stock exchange, is admitted to quotation on The Nasdaq Stock Market, Inc. or is publicly
traded on an established securities market, the Fair Market Value of a share of Common Stock shall be the closing price of the Common Stock in such exchange or in such
market (if there is more than one such exchange or market the Board shall determine the appropriate exchange or market) on the Grant Date or such other determination date (or
if there is no such reported closing price, the Fair Market Value shall be the mean between the highest bid and lowest asked prices or between the high and low sale prices on
such trading day) or, if no sale of Common Stock is reported for such trading day, on the next preceding day on which any sale shall have been reported. If the Common Stock
is not listed on such an exchange, quoted on such system or traded on such a market, Fair Market Value shall be the value of the Common Stock as determined by the Board in
good faith.
 

4. Listing, Qualification, Etc. This Option shall be subject to the requirement that if, at any time, counsel to the Company shall determine that the listing, registration or
qualification of the Shares subject hereto upon or with any securities exchange or regulatory body, or that the disclosure of non-public information or the satisfaction of any
other condition is necessary as a condition of, or in connection with, the issuance or purchase of Shares hereunder, this Option may not be exercised, in whole or in part, unless
such listing, registration, qualification, consent or approval, disclosure or satisfaction of such other condition shall have been effected or obtained on terms acceptable to the
Board of Directors (or an opinion of counsel has been obtained that such registration, qualification, consent, or approval is not necessary). Nothing herein shall be deemed to
require the Company to apply for, effect or obtain such listing, registration, qualification, or disclosure, or to satisfy such other condition.
 

 



 

 
5.      Participant’s Representations. In the event the Shares have not been registered under the Securities Act of 1933, as amended, at the time this Option is exercised,

Participant shall, if required by the Company, concurrently with the exercise of all or any portion of this Option, deliver to the Company his or her Investment Representation
Statement in the form attached hereto as Exhibit B.
 

6 .      Lock-Up Period. Participant hereby agrees that Participant shall not offer, pledge, sell, contract to sell, sell any option or contract to purchase, purchase any
option or contract to sell, grant any option, right or warrant to purchase, lend, or otherwise transfer or dispose of, directly or indirectly, any Common Stock (or other securities)
of the Company or enter into any swap, hedging or other arrangement that transfers to another, in whole or in part, any of the economic consequences of ownership of any
Common Stock (or other securities) of the Company held by Participant (other than those included in the registration) for a period specified by the representative of the
underwriters of Common Stock (or other securities) of the Company not to exceed one hundred and eighty (180) days following the effective date of any registration statement
of the Company filed under the Securities Act (or such other period as may be requested by the Company or the underwriters to accommodate regulatory restrictions on (i) the
publication or other distribution of research reports and (ii) analyst recommendations and opinions, including, but not limited to, the restrictions contained in FINRA Rule
2711(f)(4) or NYSE Rule 472(f)(4), or any successor provisions or amendments thereto).
 

Participant agrees to execute and deliver such other agreements as may be reasonably requested by the Company or the underwriter which are consistent with the
foregoing or which are necessary to give further effect thereto. In addition, if requested by the Company or the representative of the underwriters of Common Stock (or other
securities) of the Company, Participant shall provide, within ten (10) days of such request, such information as may be required by the Company or such representative in
connection with the completion of any public offering of the Company’s securities pursuant to a registration statement filed under the Securities Act. The obligations described
in this Section 6 shall not apply to a registration relating solely to employee benefit plans on Form S-1 or Form S-8 or similar forms that may be promulgated in the future, or a
registration relating solely to a Commission Rule 145 transaction on Form S-4 or similar forms that may be promulgated in the future. The Company may impose stop-transfer
instructions with respect to the shares of Common Stock (or other securities) subject to the foregoing restriction until the end of said one hundred and eighty (180) day (or other)
period. Participant agrees that any transferee of the Option or shares acquired pursuant to the Option shall be bound by this Section 6.
 

 



 

 
7.      Restrictions on Exercise. This Option may not be exercised if the issuance of such Shares upon such exercise or the method of payment of consideration for such

shares would constitute a violation of any Applicable Law.
 

8.      Non-Transferability of Option.
 

(a) This Option may not be transferred in any manner otherwise than by will or by the laws of descent or distribution and may be exercised during the lifetime
of Participant only by Participant. The terms of the Plan and this Agreement shall be binding upon the executors, administrators, heirs, successors and assigns of Participant.
 

(b) Further, until the Company becomes subject to the reporting requirements of Section 13 or 15(d) of the Exchange Act, or after the Administrator
determines that it is, will, or may no longer be relying upon the exemption from registration of Options under the Exchange Act as set forth in Rule 12h-1(f) promulgated under
the Exchange Act (the “Reliance End Date”), Participant shall not transfer this Option or, prior to exercise, the Shares subject to this Option, in any manner other than (i) to
persons who are “family members” (as defined in Rule 701(c)(3) of the Securities Act of 1933, as amended) through gifts or domestic relations orders, or (ii) to an executor or
guardian of Participant upon the death or disability of Participant. Until the Reliance End Date, the Options and, prior to exercise, the Shares subject to this Option, may not be
pledged, hypothecated or otherwise transferred or disposed of, including by entering into any short position, any “put equivalent position” or any “call equivalent position” (as
defined in Rule 16a-1(h) and Rule 16a-1(b) of the Exchange Act, respectively), other than as permitted in clauses (i) and (ii) of this paragraph.
 

9.      Term of Option. This Option may be exercised only within the term set out in the Grant Notice, and may be exercised during such term only in accordance with
the Plan and the terms of this Option
 

10.    Tax Obligations.
 

(a) Tax Withholding. Participant agrees to make appropriate arrangements with the Company for the satisfaction of all federal, state, local, foreign or other tax
withholding requirements applicable to the Option exercise. Participant acknowledges and agrees that the Company may refuse to honor the exercise and refuse to deliver the
Shares if such withholding amounts are not delivered at the time of exercise.
 

(b) Code Section 409A. Notwithstanding anything in Section 9(c) of the Plan to the contrary, if a payment under this Agreement is subject to Code Section
409A and if the “Corporate Transaction” definition contained in the Plan does not comply with the definition of “change of control” for purposes of a distribution under Code
Section 409A, then any payment of an amount that is otherwise accelerated under this Section will be delayed until the earliest time that such payment would be permissible
under Code Section 409A without triggering any penalties applicable under Code Section 409A.
 

 



 

 
11. Rights as Stockholder. Until the issuance of the Shares (as evidenced by the appropriate entry on the books of the Company or of a duly authorized transfer agent of

the Company), no right to vote or receive dividends or any other rights as a stockholder shall exist with respect to the Common Stock subject to an Award, notwithstanding the
exercise of the Option. The Shares shall be issued to Participant as soon as practicable after the Option is exercised in accordance with this Agreement. No adjustment shall be
made for a dividend or other right for which the record date is prior to the date of issuance except as provided in the Plan.
 

12.  Entire Agreement; Governing Law. The Plan is incorporated herein by reference. The Plan and this Agreement constitute the entire agreement of the parties with
respect to the subject matter hereof and supersede in their entirety all prior undertakings and agreements of the Company and Participant with respect to the subject matter
hereof, and may not be modified adversely to the Participant’s interest except by means of a writing signed by the Company and Participant. This Agreement is governed by the
internal substantive laws but not the choice of law rules of Delaware.
 

1 3 .  No Guarantee of Continued Service. PARTICIPANT ACKNOWLEDGES AND AGREES THAT THE VESTING OF SHARES PURSUANT TO THE
VESTING SCHEDULE HEREOF IS EARNED ONLY BY CONTINUING AS A DIRECTOR OF THE COMPANY AND NOT THROUGH THE ACT OF BEING
ELECTED OR APPOINTED, BEING GRANTED THIS OPTION OR ACQUIRING SHARES HEREUNDER. PARTICIPANT FURTHER ACKNOWLEDGES AND
AGREES THAT THIS AGREEMENT, THE TRANSACTIONS CONTEMPLATED HEREUNDER AND THE VESTING SCHEDULE SET FORTH HEREIN DO NOT
CONSTITUTE AN EXPRESS OR IMPLIED PROMISE OF ANY CONTINUED RELATIONSHIP AS A DIRECTOR FOR THE VESTING PERIOD, FOR ANY PERIOD,
OR AT ALL.
 

 



 

 
Participant acknowledges receipt of a copy of the Plan and represents that he or she is familiar with the terms and provisions thereof, and hereby accepts this Option

subject to all of the terms and provisions thereof. Participant has reviewed the Plan and this Option in their entirety, has had an opportunity to obtain the advice of counsel prior
to executing this Option and fully understands all provisions of the Option. Participant hereby agrees to accept as binding, conclusive and final all decisions or interpretations of
the Administrator upon any questions arising under the Plan or this Option. Participant further agrees to notify the Company upon any change in the residence address indicated
below.
 
PARTICIPANT  CAPRICOR, INC.
   
   
   
Signature  By
   

«Name»   
Print Name  Print Name
   

«Address»   
  Title

   
«City_State_Zip»   

Residence Address   
   
   
Email Address   
  

 



 

 
EXHIBIT A

 
2012 NON-EMPLOYEE DIRECTOR STOCK OPTION AGREEMENT

 
EXERCISE NOTICE

  
Capricor, Inc..
8840 Wilshire Blvd., 3rd Floor
Beverly Hills, CA 90211
 
Attention: Chief Executive Officer
 

1. Exercise of Option. Effective as of today, ________________, 20___, the undersigned (“Participant”) hereby elects to exercise Participant’s option (the “Option”)
to purchase ________________ shares of the Common Stock (the “Shares”) of Capricor, Inc. (the “Company”) under and pursuant to the 2012 Non-Employee Director Stock
Option Plan (the “Plan”) and the Stock Option Agreement dated ______________, 20___ (the “Agreement”).
 

2 .      Delivery of Payment. Participant herewith delivers to the Company the full purchase price of the Shares, as set forth in the Agreement, and any and all
withholding taxes due in connection with the exercise of the Option.
 

3 .      Representations of Participant. Participant acknowledges that Participant has received, read and understood the Plan and the Agreement and agrees to abide by
and be bound by their terms and conditions.
 

4.      Rights as Stockholder. Until the issuance of the Shares (as evidenced by the appropriate entry on the books of the Company or of a duly authorized transfer agent
of the Company), no right to vote or receive dividends or any other rights as a stockholder shall exist with respect to the Common Stock subject to an Award, notwithstanding
the exercise of the Option. The Shares shall be issued to Participant as soon as practicable after the Option is exercised in accordance with the Agreement. No adjustment shall
be made for a dividend or other right for which the record date is prior to the date of issuance except as provided in the Plan.
 

5 .      Tax Consultation. Participant understands that Participant may suffer adverse tax consequences as a result of Participant’s purchase or disposition of the Shares.
Participant represents that Participant has consulted with any tax consultants Participant deems advisable in connection with the purchase or disposition of the Shares and that
Participant is not relying on the Company for any tax advice.
 

6. Restrictive Legends and Stop-Transfer Orders.
 

(a) Legends. Participant understands and agrees that the Company shall cause the legends set forth below or legends substantially equivalent thereto, to be
placed upon any certificate(s) evidencing ownership of the Shares together with any other legends that may be required by the Company or by state or federal securities laws:
 

 



 

 
THE SECURITIES REPRESENTED HEREBY HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933 (THE “ACT”) AND MAY
NOT BE OFFERED, SOLD OR OTHERWISE TRANSFERRED, PLEDGED OR HYPOTHECATED UNLESS AND UNTIL REGISTERED UNDER THE
ACT OR, IN THE OPINION OF COUNSEL SATISFACTORY TO THE ISSUER OF THESE SECURITIES, SUCH OFFER, SALE OR TRANSFER,
PLEDGE OR HYPOTHECATION IS IN COMPLIANCE THEREWITH.

 
THE SHARES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO CERTAIN RESTRICTIONS ON TRANSFER AND A RIGHT OF FIRST
REFUSAL HELD BY THE ISSUER OR ITS ASSIGNEE(S) AS SET FORTH IN THE EXERCISE NOTICE BETWEEN THE ISSUER AND THE
ORIGINAL HOLDER OF THESE SHARES, A COPY OF WHICH MAY BE OBTAINED AT THE PRINCIPAL OFFICE OF THE ISSUER. SUCH
TRANSFER RESTRICTIONS AND RIGHT OF FIRST REFUSAL ARE BINDING ON TRANSFEREES OF THESE SHARES.

 
THE SHARES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO RESTRICTIONS ON TRANSFER FOR A PERIOD OF TIME FOLLOWING
THE EFFECTIVE DATE OF THE UNDERWRITTEN PUBLIC OFFERING OF THE COMPANY’S SECURITIES SET FORTH IN AN AGREEMENT
BETWEEN THE ISSUER AND THE ORIGINAL HOLDER OF THESE SHARES AND MAY NOT BE SOLD OR OTHERWISE DISPOSED OF BY THE
HOLDER PRIOR TO THE EXPIRATION OF SUCH PERIOD WITHOUT THE CONSENT OF THE COMPANY OR THE MANAGING UNDERWRITER.

 
(b) Stop-Transfer Notices. Participant agrees that, in order to ensure compliance with the restrictions referred to herein, the Company may issue appropriate

“stop transfer” instructions to its transfer agent, if any, and that, if the Company transfers its own securities, it may make appropriate notations to the same effect in its own
records.
 

(c) Refusal to Transfer. The Company shall not be required (i) to transfer on its books any Shares that have been sold or otherwise transferred in violation of
any of the provisions of this Exercise Notice or (ii) to treat as owner of such Shares or to accord the right to vote or pay dividends to any purchaser or other transferee to whom
such Shares shall have been so transferred.
 

(d) Joinder in Existing Shareholder Agreements. As a condition to the issuance of any stock upon exercise, Participant shall enter into a supplement to any
then existing Company shareholder agreements that the Company may then require.
 

 



 

 
7 .      Successors and Assigns. The Company may assign any of its rights under this Exercise Notice to single or multiple assignees, and this Exercise Notice shall

inure to the benefit of the successors and assigns of the Company. Subject to the restrictions on transfer herein set forth, this Exercise Notice shall be binding upon Participant
and his or her heirs, executors, administrators, successors and assigns.
 

8 .      Interpretation. Any dispute regarding the interpretation of this Exercise Notice shall be submitted by Participant or by the Company forthwith to the
Administrator, which shall review such dispute at its next regular meeting. The resolution of such a dispute by the Administrator shall be final and binding on all parties.
 

9 .      Governing Law; Severability. This Exercise Notice is governed by the internal substantive laws, but not the choice of law rules, of Delaware. In the event that
any provision hereof becomes or is declared by a court of competent jurisdiction to be illegal, unenforceable or void, this Exercise Notice shall continue in full force and effect.
 

1 0 .    Entire Agreement . The Plan and Agreement are incorporated herein by reference. This Exercise Notice, the Plan, the Agreement and the Investment
Representation Statement constitute the entire agreement of the parties with respect to the subject matter hereof and supersede in their entirety all prior undertakings and
agreements of the Company and Participant with respect to the subject matter hereof, and may not be modified adversely to the Participant’s interest except by means of a
writing signed by the Company and Participant.
 
 
 
Submitted by:  Accepted by:
   
PARTICIPANT  CAPRICOR, INC.
    
   
  By:   
Signature    
   
   
«Name»  Print Name
Print Name    
   
Address:  Title
   
«Address»  Address:
   
«City_State_Zip»   
   
Email Address  Date Received
    
 

 



 

 
EXHIBIT B

 
INVESTMENT REPRESENTATION STATEMENT

  
PARTICIPANT      : «Name»  
    
COMPANY : CAPRICOR, INC.  
    
SECURITY : COMMON STOCK  
    
AMOUNT : «Shares»  
    
DATE :   
 

In connection with the purchase of the above-listed Securities, the undersigned Participant represents to the Company the following:
 

(a)        Participant is aware of the Company’s business affairs and financial condition and has acquired sufficient information about the Company to reach an informed
and knowledgeable decision to acquire the Securities. Participant is acquiring these Securities for investment for Participant’s own account only and not with a view to, or for
resale in connection with, any “distribution” thereof within the meaning of the Securities Act of 1933, as amended (the “Securities Act”).
 

(b)       Participant acknowledges and understands that the Securities constitute “restricted securities” under the Securities Act and have not been registered under the
Securities Act in reliance upon a specific exemption therefrom, which exemption depends upon, among other things, the bona fide nature of Participant’s investment intent as
expressed herein. In this connection, Participant understands that, in the view of the Securities and Exchange Commission, the statutory basis for such exemption may be
unavailable if Participant’s representation was predicated solely upon a present intention to hold these Securities for the minimum capital gains period specified under tax
statutes, for a deferred sale, for or until an increase or decrease in the market price of the Securities, or for a period of one (1) year or any other fixed period in the future.
Participant further understands that the Securities must be held indefinitely unless they are subsequently registered under the Securities Act or an exemption from such
registration is available. Participant further acknowledges and understands that the Company is under no obligation to register the Securities. Participant understands that the
certificate evidencing the Securities shall be imprinted with any legend required under applicable state securities laws.
 

(c)        Participant is familiar with the provisions of Rule 701 and Rule 144, each promulgated under the Securities Act, which, in substance, permit limited public
resale of “restricted securities” acquired, directly or indirectly from the issuer thereof, in a non-public offering subject to the satisfaction of certain conditions. Rule 701 provides
that if the issuer qualifies under Rule 701 at the time of the grant of the Option to Participant, the exercise shall be exempt from registration under the Securities Act. In the
event the Company becomes subject to the reporting requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934, ninety (90) days thereafter (or such longer
period as any market stand-off agreement may require) the Securities exempt under Rule 701 may be resold, subject to the satisfaction of the applicable conditions specified by
Rule 144, including in the case of affiliates (1) the availability of certain public information about the Company, (2) the amount of Securities being sold during any three (3)
month period not exceeding specified limitations, (3) the resale being made in an unsolicited “broker’s transaction”, transactions directly with a “market maker” or “riskless
principal transactions” (as those terms are defined under the Securities Exchange Act of 1934) and (4) the timely filing of a Form 144, if applicable.
 

 



 

 
In the event that the Company does not qualify under Rule 701 at the time of grant of the Option, then the Securities may be resold in certain limited

circumstances subject to the provisions of Rule 144, which may require (i) the availability of current public information about the Company; (ii) the resale to occur more than a
specified period after the purchase and full payment (within the meaning of Rule 144) for the Securities; and (iii) in the case of the sale of Securities by an affiliate, the
satisfaction of the conditions set forth in sections (2), (3) and (4) of the paragraph immediately above.
 

(d) Participant further understands that in the event all of the applicable requirements of Rule 701 or 144 are not satisfied, registration under the Securities Act,
compliance with Regulation A, or some other registration exemption shall be required; and that, notwithstanding the fact that Rules 144 and 701 are not exclusive, the Staff of
the Securities and Exchange Commission has expressed its opinion that persons proposing to sell private placement securities other than in a registered offering and otherwise
than pursuant to Rules 144 or 701 shall have a substantial burden of proof in establishing that an exemption from registration is available for such offers or sales, and that such
persons and their respective brokers who participate in such transactions do so at their own risk. Participant understands that no assurances can be given that any such other
registration exemption shall be available in such event.

 
 

 PARTICIPANT
  
  
 Signature
  
 «Name»
 Print Name
  
  
 Date
 

 

 
 



 
FIRST AMENDMENT

TO
CAPRICOR, INC.

2006 STOCK OPTION PLAN
(Adopted February 12, 2014)

 
Capricor Therapeutics, Inc. (the “Company”) maintains the Capricor, Inc. 2006 Stock Option Plan, effective as of June 28, 2006 (the “Plan”), and, pursuant to Section

5.3 of the Plan, the Company’s Board of Directors (the “Board”) may, at any time and from time to time, amend, suspend or terminate the Plan as to any shares of Stock as to
which Options have not been granted.
 

The Board desires to adopt an amendment to the Plan to: (1) change the name of the Plan from the “Capricor, Inc. 2006 Stock Option Plan” to the “Capricor
Therapeutics, Inc. 2006 Stock Option Plan”; (2) provide that all references to the “Company” shall be deemed to refer to Capricor Therapeutics, Inc. and its parent and
Subsidiaries, as applicable; and (3) provide that all references in the Plan to “Stock” shall mean the common stock of Capricor Therapeutics, Inc., par value $0.001 per share.

 
The Plan is hereby amended as follows:
 
1. The name of the Plan is amended and restated in its entirety to read as follows:

 
“Capricor Therapeutics, Inc. 2006 Stock Option Plan”
 

2. The first sentence of the preamble is amended and restated in its entirety to read as follows:
 
“Capricor Therapeutics, Inc., a Delaware corporation (the “Company”), sets forth herein the terms of its 2006 Stock Option Plan (the “Plan”), as follows:”
 

3. Section 2.7 of the Plan is amended and restated in its entirety to read as follows:
 
““Company” means Capricor Therapeutics, Inc., a Delaware corporation, and its parent (as that term is defined in Code Section 424(e)) and Subsidiaries, as
applicable, or any successor thereto.”
 

4. For purposes of clarity, all references in the Plan to “Stock” shall be deemed to mean the common stock of the Company.
 

5. The modifications set forth above shall not affect any other provisions of the Plan.
 

[Signature provided on following page.]
 

 



 

 
In Witness Whereof, the undersigned adopts this First Amendment to the Plan on behalf of the Company as of the date first written above.

 
 
 CAPRICOR THERAPEUTICS, INC.
  
  
 /s/ Linda Marbán, Ph.D.
  
 By: Linda Marbán, Ph.D.
 Title: Chief Executive Officer
 

 



 
FIRST AMENDMENT

TO
CAPRICOR, INC.

2012 RESTATED EQUITY INCENTIVE PLAN
(Adopted February 12, 2014)

 
Capricor Therapeutics, Inc. (the “Company”) maintains the Capricor, Inc. 2012 Restated Equity Incentive Plan, effective as of November 13, 2012 (the “Plan”), and,

pursuant to Section 17 of the Plan, the Company’s Board of Directors (the “Board”) may at any time amend, alter, suspend or terminate the Plan.
 

The Board desires to adopt an amendment to the Plan to: (1) change the name of the Plan from the “Capricor, Inc. 2012 Restated Equity Incentive Plan” to the
“Capricor Therapeutics, Inc. 2012 Restated Equity Incentive Plan”; (2) provide that all references to the “Company” (other than in the preamble) shall be deemed to refer to
Capricor Therapeutics, Inc. and its Parent and Subsidiaries, as applicable; and (3) provide that all references in the Plan to “Common Stock” shall mean the common stock of
Capricor Therapeutics, Inc., par value $0.001 per share.

 
The Plan is hereby amended as follows:
 
1. The name of the Plan is amended and restated in its entirety to read as follows:

 
“Capricor Therapeutics, Inc. 2012 Restated Equity Incentive Plan”
 

2. The first sentence of the preamble is amended and restated in its entirety to read as follows:
 
“This 2012 Restated Equity Incentive Plan (the “Plan”) replaces the 2006 Stock Option Plan (the “Former Plan”) formerly adopted by Capricor, Inc. with respect to
Awards made on or after the date the Plan becomes effective.”
 

3. Subsection (i) of Section 2 of the Plan is amended and restated in its entirety to read as follows:
 
““Company” means Capricor Therapeutics, Inc., a Delaware corporation, and its Parent and Subsidiaries, as applicable, or any successor thereto.”
 

4. For purposes of clarity, all references in the Plan to “Common Stock” shall be deemed to mean the common stock of the Company.
 

5. The modifications set forth above shall not affect any other provisions of the Plan.
 

[Signature provided on following page.]
 

 



 

 
In Witness Whereof, the undersigned adopts this First Amendment to the Plan on behalf of the Company as of the date first written above.

 
 
 CAPRICOR THERAPEUTICS, INC.
  
 /s/ Linda Marbán, Ph.D.
  
 By: Linda Marbán, Ph.D.
 Title: Chief Executive Officer
 

 



 
FIRST AMENDMENT

TO
CAPRICOR, INC.

2012 NON-EMPLOYEE DIRECTOR STOCK OPTION PLAN
(Adopted February 12, 2014)

 
Capricor Therapeutics, Inc. (the “Company”) maintains the Capricor, Inc. 2012 Non-Employee Director Stock Option Plan, effective as of September 18, 2012 (the

“Plan”), and, pursuant to Section 14 of the Plan, the Company’s Board of Directors (the “Board”) may at any time amend, alter, suspend or terminate the Plan.
 

The Board desires to adopt an amendment to the Plan to: (1) change the name of the Plan from the “Capricor, Inc. 2012 Non-Employee Director Stock Option Plan” to
the “Capricor Therapeutics, Inc. 2012 Non-Employee Director Stock Option Plan”; (2) provide that all references to the “Company” shall be deemed to refer to Capricor
Therapeutics, Inc. and its Parent and Subsidiaries, as applicable; (3) to provide for a definition of “Subsidiary”; and (4) provide that all references in the Plan to “Common
Stock” shall mean the common stock of Capricor Therapeutics, Inc., par value $0.001 per share.

 
The Plan is hereby amended as follows:
 
1. The name of the Plan is amended and restated in its entirety to read as follows:

 
“Capricor Therapeutics, Inc. 2012 Non-Employee Director Stock Option Plan”
 

2. Subsection (i) of Section 2 of the Plan is amended and restated in its entirety to read as follows:
 
““Company” means Capricor Therapeutics, Inc., a Delaware corporation, and its Parent and Subsidiaries, as applicable, or any successor thereto.”
 

3. Section 2 of the Plan is amended by adding the following clause (v):
 

““Subsidiary” means a “subsidiary corporation,” whether now or hereafter existing, as defined in Code Section 424(f).”
 

4. For purposes of clarity, all references in the Plan to “Common Stock” shall be deemed to mean the common stock of the Company.
 

5. The modifications set forth above shall not affect any other provisions of the Plan.
 

[Signature provided on following page.]
 

 



 

 
In Witness Whereof, the undersigned adopts this First Amendment to the Plan on behalf of the Company as of the date first written above.

 
 
 CAPRICOR THERAPEUTICS, INC.
  
  
 /s/ Linda Marbán, Ph.D.
  
 By: Linda Marbán, Ph.D.
 Title: Chief Executive Officer
 

 



 

 
 
March 4, 2014
 

 
79612.00001

Capricor Therapeutics, Inc.
8840 Wilshire Blvd.
2nd Floor
Beverly Hills, CA 90211
 
Re: Registration Statement on Form S-8
 
Ladies and Gentlemen:
 
We have acted as counsel to Capricor Therapeutics, Inc., a Delaware corporation (the “Company”), in connection with the registration statement on Form S-8 to be filed by the
Company with the U.S. Securities and Exchange Commission (the “Commission”) on or about the date hereof (the “Registration Statement”) to effect registration under the
Securities Act of 1933, as amended (the “Securities Act”), of an aggregate of 6,843,909 shares (the “Shares”) of the Company’s common stock, $0.001 par value per share
(“Common Stock”), issuable upon the exercise of awards to be granted by the Company pursuant to: (i) the Capricor, Inc. 2006 Stock Option Plan, as amended by that certain
First Amendment to Capricor, Inc. 2006 Stock Option Plan (as so amended, the “ 2006 Plan”); (ii) the Capricor, Inc. 2012 Non-Employee Director Stock Option Plan, as
amended by that certain First Amendment to Capricor, Inc. 2012 Non-Employee Director Stock Option Plan (as so amended, the “ Director Plan”); and (iii) the Capricor, Inc.
2012 Restated Equity Incentive Plan, as amended by that certain First Amendment to Capricor, Inc. 2012 Restated Equity Incentive Plan (as so amended, the “ 2012 Plan” and,
collectively with the 2006 Plan and the Director Plan, the “Capricor Plans”).

 
As such counsel and for purposes of our opinion set forth below, we have examined and relied upon originals or copies, certified or otherwise identified to our satisfaction, of
such documents, resolutions, certificates and instruments of the Company and corporate records furnished to us by the Company, and have reviewed certificates of public
officials, statutes, records and such other instruments and documents as we have deemed necessary or appropriate as a basis for the opinion set forth below, including, without
limitation:
 

(i) the Registration Statement;
 

(ii) the Certificate of Incorporation of the Company, including the Certificate of Amendment of Certificate of Incorporation and all other amendments and
corrections thereto, as certified as of February 28, 2014 by the Office of the Secretary of State of the State of Delaware;

 
(iii) the Bylaws of the Company as presently in effect, as certified by an officer of the Company as of February 28,

2014;
 

(iv) the 2006 Plan and the forms of award agreements related
thereto;

 
(v) the Director Plan and the forms of award agreements related

thereto;
 

(vi) the 2012 Plan and the forms of award agreements related
thereto;
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(vii) a certificate, dated as of February 28, 2014, from the Office of the Secretary of State of the State of Delaware, as to the existence and good standing of the
Company in the State of Delaware, and a Bringdown Certificate of such good standing as of March 4, 2014 with respect to the Company (collectively, the
“Delaware Good Standing Certificate”); and

 
(viii) a certificate, dated as of February 27, 2014, from the Office of the Secretary of State of the State of California, as to the existence and good standing of the

Company in the State of California, and a Bringdown Certificate of such good standing as of March 4, 2014 with respect to the Company (collectively, the
“California Good Standing Certificate” and, together with the Delaware Good Standing Certificate, the “Good Standing Certificates”).

 
In addition to the foregoing, we have made such investigations of law as we have deemed necessary or appropriate as a basis for the opinion set forth herein.

 
In such examination and in rendering the opinion expressed below, we have assumed, without independent investigation or verification: (i) the genuineness of all signatures on
all agreements, instruments, corporate records, certificates and other documents submitted to us; (ii) the authenticity and completeness of all agreements, instruments, corporate
records, certificates and other documents submitted to us as originals; (iii) that all agreements, instruments, corporate records, certificates and other documents submitted to us
as certified, electronic, facsimile, conformed, photostatic or other copies conform to authentic originals thereof, and that such originals are authentic and complete; (iv) the legal
capacity and authority of all persons or entities executing all agreements, instruments, corporate records, certificates and other documents submitted to us; (v) the due
authorization, execution and delivery of all agreements, instruments, corporate records, certificates and other documents by all parties thereto; (vi) that the statements contained
in the certificates and comparable documents of public officials, officers and representatives of the Company and other persons on which we have relied for the purposes of this
opinion letter are true and correct; (vii) that there has not been any change in the good standing status of the Company from that reported in the Good Standing Certificates; and
(viii) that the officers and directors of the Company have properly exercised their fiduciary duties. As to all questions of fact material to this opinion letter, and as to the
materiality of any fact or other matter referred to herein, we have relied (without independent investigation) upon representations and certificates or comparable documents of
officers and representatives of the Company. Our knowledge of the Company and its legal and other affairs is limited by the scope of our engagement, which scope includes the
delivery of this opinion letter. We do not represent the Company with respect to all legal matters or issues. The Company may employ other independent counsel and, to our
knowledge, handles certain legal matters and issues without the assistance of independent counsel. We have also assumed that the Shares will be sold for a price per share not
less than the par value per share of the Common Stock, and that the individual issuances, grants or awards under each of the Capricor Plans will be duly authorized by all
necessary corporate action of the Company and duly issued, granted or awarded and exercised in accordance with the requirements of law and the 2006 Plan, the Director Plan
or the 2012 Plan, as applicable (and the agreements and awards duly adopted thereunder and in accordance therewith).

 
Based upon the foregoing, and in reliance thereon, and subject to the limitations, qualifications and exceptions set forth herein, we are of the opinion that the Shares are duly
authorized and, when issued and sold as described in the Registration Statement and in accordance with the 2006 Plan, the Director Plan and the 2012 Plan, as applicable, and
the applicable award agreements thereunder (including the receipt by the Company of the full consideration therefor), will be validly issued, fully paid and nonassessable.
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Without limiting any of the other limitations, exceptions and qualifications stated elsewhere herein, we express no opinion with regard to the applicability or effect of the laws of
any jurisdiction other than the General Corporation Law of the State of Delaware as in effect on the date hereof.
 
This opinion letter deals only with the specified legal issues expressly addressed herein, and you should not infer any opinion that is not explicitly stated herein from any matter
addressed in this opinion letter.

 
This opinion letter is rendered solely to you in connection with the issuance and delivery of the Shares as described in the Registration Statement and in accordance with the
terms of the Capricor Plans and the applicable award agreements thereunder. This opinion letter is rendered to you as of the date hereof, and we assume no obligation to advise
you or any other person with regard to any change after the date hereof in the circumstances or the law that may bear on the matters set forth herein even if the change may
affect the legal analysis or a legal conclusion or other matter in this opinion letter.
 
We hereby consent to the filing of this opinion letter as Exhibit 5.1 to the Registration Statement. In giving such consent, we do not hereby admit that we are within the category
of persons whose consent is required under Section 7 of the Securities Act or the rules or regulations of the Commission thereunder.
 
Very truly yours,
 

 
/s/ Paul Hastings LLP
 

 

 



 

 
 
 

 
 
 

 
CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

 
 
 
We hereby consent to the use in the Registration Statement on Form S-8 of Capricor Therapeutics, Inc. of our report dated July 17, 2013, with respect to the financial statements
of Capricor, Inc. for the years ended December 31, 2012 and 2011 and for the period from July 5, 2005 (inception) through December 31, 2012. Our report relating to the
financial statements of Capricor, Inc. contains an explanatory paragraph regarding Capricor, Inc.’s ability to continue as a going concern.
 
 
/s/ Rose, Snyder & Jacobs LLP
 
Rose, Snyder & Jacobs LLP
 
Encino, California
March 4, 2014
 
 
 

                                                                                               
15821 VENTURA BOULEVARD, SUITE 490, ENCINO, CALIFORNIA 91436

PHONE: (818) 461-0600 • FAX: (818) 461-0610
 

 



 
 

 Crowe Horwath LLP
Independent Member Crowe Horwath International

  
CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

  
We consent to the incorporation by reference in this Registration Statement on Form S-8 of Capricor Therapeutics, Inc. of our report dated June 21, 2013 relating to the
financial statements appearing in the Annual Report on Form 10-K of Nile Therapeutics, Inc. for the year ended December 31, 2012. Our report on the financial statements
contains an explanatory paragraph regarding Nile Therapeutics, Inc. ability to continue as a going concern.
 
 
 /s/ Crowe Horwath LLP
 Crowe Horwath LLP
 
New York, New York
March 4, 2014
 

 


